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DRAFT OUTLINE OPINION
CLOUGH HEAD ROAD BARKISLAND
1 As someone regarded as something of an authority in this area of

2
3
X 4
To reach her
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another route
the distance

is miles
the law regards
such a deviation
unreasonable
see

R v Taunton
St Mary(1815)
p-464 Maule &
Selwyn (XB
réports) I have
a copy, the
court held that
a longer route
due to
obstruction of

3 a mile was
unreasonable

(p 475)

5

the law, I have been asked by solicitors acting for Susan {Taylor,

the Plaintiff in this matter, to consider what rights of way exist

along Clough Head Road.

It is not necessary at this stage to prepare a full argument which
could be used in court as a proof of evidence. The party consulting

me knows the full details of the Inclosure Act and Award far better

.than I do, therefore, I intend to proceed on the basis that certain

matters are already read and understood.

Susan fhylor lives at Springhaven, Elland Road Ripponden,alongside
Heights Road. She rents a stable and grazing at Clough Head Farm,

alongside Clough Head Road, which is mile ' away from her

¥
home.

In order to reach her atable she has to travel southwards along an
adopted road (as I understand), then along Stones Road (a public
bridleway), then southwards along Ringstones Road (public bridleway),

and finally, south-eastwards along Clough Head Road (a public footpat

It is clear, that Clough Head Road cannot be considered in isolation.
It Sugan Taylor is to reach her stable, with a vehicle, she has to
have vehicular access over both Stones Road and Ringstones Road as
well as over Clough Head Road. Therefore,this opinion muet consider

these roads also and what rights exist over them.
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"made and
executed
within three
years from

passing of
act"

See recital
at Section 1
(1814)

The three roads were awarded, set out and appointed within, and
under,the Barkisland Inclosure Award which was inrolled 31st May
1817 (was-it 4 days too late? see Section 41 of the Aczg. The Awar¢
toock its authority from The Barkisland Inclosure Act dated 27.5.181
In turn, the enabling act took its authority from the Inclosure
Consolidation Act of 1801,as mentioned in the recital to the former
act. The requirements of the Consolidation Act could be varied by

the enabling act if Parliament so wished (see Section Ll 1801).j¥

The Act of 1814 was passed to inclose:. lands in the Manor of
Barkisland (query was the Township and the Manor co-extensive ?)

in the Parish of Halifax. It was only concerned with “Commons Moors

" and Waste Grounds", it was not concerned with common fields or

pastures. The land extended to '"one thousand acres or thereabouts"
The owner of the soil of the lands to be inclosed was 'The Lord of

the Manor of Barkisland' the Reverend John Lumley Savile.

The King aleo had a legal interest in the inclosure, as patron of
the vicarage of Halifax held by the Vicar the Reverend Henry William

Coulthurst.

No doubt because of the interest of the Crown, two very experienced
Commissioners were appointed. Thomas Gee acted in 31 inclosures in
the County of York alone, and Jonathan Taylor (who eventually refusec

to act) acted in 13 inclosures within the county.Nicholas Prown who

' replaced Taylor acted in 11 inclosures within the county. I make

the point that these were men of vast experience in the inclosure
process. They were men of their time and well aware of what the law
allowed them to do, therefore, the Award must be read in this context

especially if it is suggested that they exceeded their povers,
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‘cattle?

inciunded all
animals sold
as property

10 The Act confirms within the recital at Section 1, that The Lord

"

12

and others were entitled to ‘Right of Common' upon the lands to
be inclosed. The term ‘'Lord' also in¢ludes those who were known
88 'The tenants of the Lord', these 'Tenants' later .to be known a;

‘The Inhabitants at Large' (i.e. all those who contributed to the

~ Poor Rate and later the Highway Fate). In effect, all the inhabite

of the Manor, either as owners,or tenants, or sub-tenants,of
"measuages, cottages, and tofts' (Section 2% of Act) could exercise

common rights upon the lands at issue before the Act was passed,

In order to exercise these common rights to their full advantage,
the inhabitants had to have rights of way to the lands, with cattle.
with carts,and on foot . Thus these ancient lands were criss-crossec
by ways of every kind which had been used from iime immemorial i.e,
from the creation of the Manor. These customary rights could only

be extinguished by plain words within an Act of Parliasment, they cou
not be lost by disuse or waiver. The question of the rights of
Susan Ta&lor. and the Inhabitunte of the Township in general, over
the roads in question must be viewed in the light of these former

commion rights, and customary waye.

At Section 14 the Act made provision for the Commissioners to "stop

up, discontinue, divert, or alter any carriage road {except Turnpike
Roads) bridle way,or footpath leading through or over the lands and

grounds intended to be divided or allotted." and alse "to stop
up or discontinue, or to divert, widen, or alter any public carriage
road, bridle way, or footpath, passing or leading through any of

the inclosed lands within the said Manor and Township of Barkislanad'

-
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See also the
Award at page
where the
Commiasioners
direct that all
ancient ways
over the lands
to be inclosed
be stopped up 15
citing-the
suthority of
the 1801 Act

E

The law holds
that both a
public and
private right
can co-exist
along the same
route, as Smith
v Anderson
1997)
demonstrated

The Section contained the saving that no such ways passing through

the ancient inclosures could be altered without the concurrence and

order of two Justicea of the Peace.

I take the view that the Commissioners could not interfere with any
customary wayazgder the general proviasion of the Section, unless they
specifically stated that the way in question was to be stopped or
diminished in width or status. However, see Section 11 of the 1801
Act "and all roads, ways, and paths, over, through, and upon such
lands and grounda which shall not be set out as aforesaid, shall be

for ever stopped up and extinguished’. ¥

Notwithstandirg Section 11(1801) it seems to me, that if the
Commiseioners set out a private road along the route of an ancient
customary way, and did not state that the ancient rights were
diminished, those customary rights remained and became incorporated
within the status of the awarded way. It is iuporfant to realise that
customary rights are only applicable to the inhabitants of the Manor
or Township, they are not public righte which concern the general
public (hence they are ‘private’ to that locality : and can be the
subject of a Declaratory Judgment). Thus, if before inclosure a way
to the common was used by the ingabitanta (as tenants) with cattle
and carts, and by the infrequent passing memberas of other townships
ejither on horseback or with carta; and following inclosure that way
was fenced and designated a public bridle and private carriage and/or
occupation road without any mention of the former customary rights
of the inhabitants being extinguished - - - those rights remained
and existed ¢oncurrent13ﬁtkth the rights set out in the Awsrd. For
as Lord Denning pointed out in Wyld v Silver (1963) 1 CH 243, such

rights can only be taken away by an Act of Parlisment, and azs the

It
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15cont.  House of Lords held in AG v Shonleigh Neminees (1974) 1WLR 305,

general words alone would not suffice to extinguish a publié right:*

(the inhabitants at large being a class of the public).

The 1801 Act Section 10 required that the private roads set cut by
the Commissioners were to be subject to such examination as were the
public roads, i.e. those aggrieved had the right of appeal. It was
usual at inclosure for the new ways to be set out in lieu of the
customary ways which were extinguished {see the Methley Inclosure
Prosscution papers of 1790 in my recent article submitted to the
R?LR and to the Hebdsn‘sriéga s&mina;gl If the Inhabitants of
Barkisland had felt aggrie;ed in 1817 they would have said so,
especially if their ancient ways had been extinguished along the
routes of the newly awarded ways. There is no evidence which I have .
seen regarding such objections to the setting out of the private
roads. Indeed, aes the Award was not challenged at the time, it is
indicative that all was well, and customary ways remained as before,
where they followed the lines of the new private roads. As Walton J
held in Fisons v Bunting (1976) 240 EG 625 "the courts will lend
their weight to upholding longstanding awards if they were
unchallenged at the time"™., It is tag late, 48# years after the
event, for anyone to be challenging either Susan Taylor's right, or
the right of the rest of the Inhabitants, to use vehicles along

a private carriage and/or occupation road within the township,

especially, if prior to inclosure that way led to lands subject

to common rights.

It i= relevant to nota, that the Commibssionérs, by reason of -
Section- 12 (1801).had tochave " "partiZular regai@ td tlie colivenience
of the owners oriproprietors of the smallest estates" when setting

out the wvarious allothentaw“and presumably the various roads also.

)

-

67
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Bill Committee

1990/91 see
below para 50
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the three roads in question. I think the starting point must be th
words in the Award (page 48 as numbered by Susan Taylor) dealing
with the allotment of 150 acres O roods 3Sperches to the Vicar of
Halifax. The allotment was set out and awarded "aﬁbjcct to three

Beveral occupation roads called Ringstones Road Clough Head Road and

 Stones Road herein severally awarded over the same"

The Vicar accepted his allotment on the understanding that three
roads had already been awarded over that allotment. His successors

are bound by his undertaking and scceptance, If those roads had been

‘Just for his sole and exclusive use only, the Award would have said

8o. Therefore, his successors today cannot claim any such exclusive

use either.

In my experience, and I quote the Wakefield Award and others, truly
private roads for the socle and exclusive use of certain allotteea
only, were not nanad-.* The naming of private roads was to fulfill a
public purpose. The roads were named to provide information to the
public who used them (albeit the local public) and the persons who
were responesible for their repair. If these named roads were truly
exclusive to those alongside them, what business was it of the
Surveyor to take those percon# responsible for repair to the Juatices
for failure to meet” - their share of the repair costs. Justices of
the Peace had no jurisdiction over civil matters concerning private
individuals, they only had jurisdiction over public matters i.e.

those matters concerning The Crown rather than matters to be

determined by private suit.

The fact that the Vicar's allotment was subject to the three named’

roads, and this was especially mentioned when setting out his land,

-
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not anyway)} that
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no new owner
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This argument
has not yet
been pleaded
before the
courts in
recent years

)
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*
30 feet wide

"under Section 10 of the 1801 Act.

is indicative that these roads were not exclusive to either
his allotment or any other adjacent allotment. If thes; roads had
been the private property of individual allottees, there would have
been no need either to name them or even set them out, because an
owner of land may pass as he pleases over that land with any mannér

of vehicle. These roads however were set out before any allotments

A
were set out, in other words, the 'new' landscape was already newly
defined by the 'new' roads before the Commissioners began to award
the residue of the land to be inclosed.
roads were awarded by the Commissioners

The three

The words of the Award state
"je . . have set out and appointed (i.e. the roads were set out
before the Award was drawn up) and do hereby Award set out and
appoint the several public bridle and private carriage and
occupation roads and other roads or ways . . . through and over

the lands and grounds . . . . intended to be divided allotted and

inclosed"

: g 52 JPL
Despite the ruling in R v Sec. of State (Env) ex p.Andrews (1995}

that the word ‘private' in Section 10 applies to bridleways and the
remainder of the conveniencés,.I still contend that the word is

S
used in the sense of the mode of prosecution for failure to maintain

not as to user. I will deal with this matter below.

Stones Road was awarded as "one other public bridle and private
carriage and occupation road of the width of twenty four feet
branching out of Rishworth Mill Road . . . . to the Rishworth Road"

E 4
Rishworth Mill Road was a public carriage road. The Rishworth Road

in question was a private carriage and occupation road,30 feet wide.
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There was no such
entity as an
‘ancient lane!
not open to the
inhabitants of
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of Cliffe 26
clearly had

a way from
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to the outside
world via
Ringstones and
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I found the
diagram made
by 8T very
helpful on
this point

¥

This brings
into question
an important
area of law

at the time

the Award was
made. See paras
30 to  below.

28

¥
See *Jacob' law
Dictionary,3rd
to S5th Ed{at
least) 1736 to
1744 re Highways.

Ringstones Road was awarded as a public. bridle and private
carriage and occupation road, 24 feet in width. it branched out of
the Stones Road to "the north end of an ancient lan;*ieading to
Cliffe" and then ran in a north easterly direction to join the

same Rishworth Road {(there were two) as did Stones Road above.

Clough Head Road was awarded as a private carriage and occupation
road of the width of 15 feet. It commenced in the west from the

above Ringstones Road and ran to join the same road again in the

cant.

I was confused by the fact that there are two Rishworth Roads. One
a 30 feet public carriage road, the other a 30 feet private carriage
and occupation road, both running in a northérly direction, and the
latter running out of the former at the junction with Whole Stones
Road,Withens Road and Dean Head Road?x My confusion was enhanéod by
the fact that I expected that Ringstones Road and Stones Road (being
public bridle roads) would at least run into a road which was also

a public bridle road, But instead they both ran into a 30 feet
private carriage road, along with, may I add, another four public
bridle roads (as shown on Susan Taylor's diagram). Are we
periously to believe that user on horaseback simply turned back:#when
in front of him was a wide carriage road leading to the Rochdale

and Elland Turnpike ? And, no person with authority to prevent user.

The Rishworth private carriage and cccupation road connected two
30 feet wide public carriage roads, the Rishworth Road and the
Rochdale and Elland Turnpike which was also joined by the Stainland
Road. It was a thoroughfare. At this time the law held that private

. . W
roads which were thoroughfares, and which led from. town to town:.

1
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28cont. were themselves highways. The only thing about them that was

#

One of the early
cases on this
subject is R v
Richards{1800)

8 TR 634.Here

a way used by
the public as

a carriageway
could not be

the subject of
an indictment
because, B8 A
private road,

it was a 29
civil matter

to be pursued
by private

suit

Pater Laslett
‘The World we
Have lLost'
(194s)

%

This concept also
has never been
pleaded before
the:! courts asince
R v Flecknow(1758)
1 Burr 461 at 463
used the term re
an Act of 1743

(17 Geo 2 c.16)

X

Note: 'The
Highway' not
'a highway'.

W

Only an inhabitant
may prosecute a
nuisance regarding
a private right
within his townshivp

tprivate',as we understand the meaning of the word today, was the

way by which nuisances committed upon them were dealt with. Only

public ways could be the subject of an indictment (Pleas of the
Crown). Private ways, i.e. ways confined within the boyndaries of.

*

a Manor or Township, were not jndictable at the Quarter Sessions,

but only by means of private suit at ‘the Court of Common Pleas,

or at ‘the Court Leet (an inferior Court of Record at this time).

The concept of 'Private Road'™Was fully understood by the
Commissioners in 1814, today hbwever, this understanding is lost.
It 'seems that ' Judges and Inquiry Inspectors, faili to take account
of 'The World We Have Loat:f;nd cannot comprqhond that something
which was in all respects'publié,uas called‘privatg,with all the

connotations which that word today arouses, but which our forefathers

fully understood. Significantly, the 1814 Act uses the term
‘Private Highway' in several places (see Section 17 '"public and
private highways and roads'). Almost without exception, lawyers
today will state that there is no such entity as a'private highway::*
But they are wrong, the ternm 'private highway' appears in at

least 3 Acts of Parliament to my knowledge betw;en 1743 and 1814,
It was a concept well known to Jacob when he wrote his 'New Law
Dictionary' in 1744 : "Any one of the aforementioned ways, may
properly be called the Highwa;f if common to all the King's people;
and so may a private way that leads from Town to Town, and is a
thoroughfare"”, As the old reports state : "The highway is infinite
and leads from sea to sea” (R v Hammond 1 Strange 374, not 10 Mod
382 which confuses the case) . Whereas, private ways, which were
derived from customary ways, had a beginning and an end within

that place where the custom applied, and uhere(bnli&nuisancea

upon that way could be prosecuted by the inhabitants affected.

1
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Neither the 1801
Act or the 1814
Act overrode the
Highways Act 1773
instead they were
obliged to follow
its directions,
Likewise, the - .
Award was Lz
obliged to 32
follow what the
common law at

the time
required e.g,
that private ways
which were
thoroughfares
were highways .
See in particular
Section 15 (1814)
‘which followed
both S.15(1773)
and 8. 8(1801) re
'statuable width!
of public roads
widened under the
Act and Award.

*
See Seminar paper
for examples of

extra horees on
Private Roads.

To return to para 27 above. Rishworth Roads (public and private)
demonstrate to us today what was behind the thinking of-the
Commissioners, 181 years ago, when they awarded one of these roads
as a 30 feet private carriage and occupation road without any public

objection from the Inhabitants of the Township.

Inclosure Acts and Awards did not occur in legal isolation from

the public statutes in existence at the time%l‘h:le fact is all too
often ignored by the courts, usually because it 1s never pleaded.
Thus the Barkisland Act had to take account of the Highways Act 1773,
and the Commissioners had to have the 1773 Act in mind when setting
out ways used by the public (albeit the public of the locality i.e.
The Inhabitants at Large) as well as the extensive common law.
The only reason why the Commissioners called the two roads the
Rishworth Road was beéauae both roads led to Rishworth, and,as the
Award Plan states,led "From Rishworth'. Under Section 26 (1773)
"for the better convenience of travellers, where several highways
meet" it was required that direction posts be aset up. No doubt,

at the crosa roads upon the Rochdale and Elland Turnpike, there
would have been a signpost pointing to Rishworfh for the convenience
of travellers. Travellers must have used the Rishworth private road
in order to reach the Rishworth public road, both were the same
width and there was no one with authoritf to prevent user crossing
one from the other. Furthermore, under Section 57 (1773) Justices
had powers to grant the use of extra horses on both public and
private roads in Uinter?‘ﬁs this was a public act concerned with

highways, purely private matters were outside its scope, for the

Justices at Highway Sessions were only concerned with public matters.

10
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See Fisons v
Bunting above

33

35

Under Section 15 (1773) public cartways leading to market towna

had to be 20 feet wide at least. Public horseways and driftways had
to be 8 feet wide at the least. Section 16 allowed existing highways
to be widened to 30 feet. Section 17 made provision for old highway
to be stopped up, but, the soil of the old way could only be Bold
subject to those,inconvenienced by the new road set out in lieu of
the old one, being granted "the right of way and passage to such
lands, house, or place respectively, according to the ancient usage"

Thus, the rights granted in the Award must be coneidered in the ligh

of the prevailing Highways Act.

'The Commissioners were men of their time. These very experienced

men who drew up the Barkisland Award would not have survived as
public servants if they had repeatedly exceeded their powers, and
caused public outcr;*or endless litigation by their decisions. I

do not subscibe to the theory that commiesioners often acted ultra
vires. By 1817, 50 years into the main inclosur;'process, the
Commissioners were all very well aware of what they could do, and
what they could not do : the precedents were already in the records
of the Courts. Therefore, when the Commissioners set out six public
bridleways running into Rishworth private carriage and occupation

road, they did so in full view of the law, and in accordance with
theastate of the law at the time. Who are we, two centuries on, to
say that they acted unlawfully, or that the traveller on horseback
simply arrived at Rishworth Road and then turned back and retraced
his tracks back to where he came from ? To hold such a view in my
opinion is contrary to commonsense. At a time when horses toiled
with heavy loads and grew tired, and ordinary people took their
chance on the roads with the mud, dust, horse dung and paasingfgarts

and carriages, and journeys were for real and not for pleasure -~ -

\
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Section 10(1801)

* 37
I explored

cul de sacs

at length in

&n Opinion of
7.12.97 written
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open cast coal
mines and a
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Realm

éradienta were sought out, muddy and foundrous plaées avoided,

saving of energy was everyone's -aim. . In this world of humar
and animal muscle power, the concept of & private road barred ¢
user (even though it led to the outside world) was an unknown

concept, It was only later on in the century that the fashion f
privacy prevai.ledt‘ Inclosure Awards were not juat legal docume
they were also social and personal documents reflecting the nee:
of the community for the time being, as the Barkisland Award cle

demonstrates,

There was one very good reason why riders on horseback did not t
back when they reached the Rishworth.private road, The: reason i
that if Rishworth Road was barred to public user, it m;ant that

the six public bridle roads were cul de sacs,with no outlet onto
highway. Therefore, the bridle roads themselves could not be hig
The Commissioners must have been aware of the state of the law at
time, and would not have made such a glaring error. The Inhabitan
would have objected under Section 10,and the Award would have bee
challenged by The Vestry as being ultra vires.There is no evidenc

that the Award was so challenged.

In 1814 English Law had not yet adjusted to countless public ways
being wade into cul de sacs by the coming into existence of canals
turnpike roads, inclosures, and later railways. Ancient ways, cut
into two by such developments, ceased to be highways. It was only
later that the public right over the remaining section of way was

not destroyed (R v Downshire (1836) & A & E 698 re an Inclosure Ac

In 1813 (4 ysars before the Barkisland Award) Woodyer v Haddon
5 Taunt 125, followed by Wood v Veal(1822) 5 B & Ald 45k, held that

& cul de sac was not a- highway.Therefore, if Rishworth private road

-
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above, it could
be argued that
the Commissioners
only had powers
to set out
private bridie
roads. If this

argument is taken.

to its logical
conclusion it
follows that 39
the Rishworth
private carriage
road also
accommodated the
private bridle
roads which
Jjoined it. As the
law at the time
held that all
private roads
which were
thoroughfares
were highways

the logic of 40
this argument
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circle to
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view that the
Commissioners
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the six bridle
roads in
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highways, and
ifggety;ﬁt :a'
carriage roads
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therefore
highways for
private carriages
but not for
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The Andrews Case
falls when b1
quarries and
watering places
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These were for
the use of all
the inhgbitants,
i.e. the public
of the locality,

who are, in law,
"thaprblic".

—~— -

was not intended to be used by the public, at least as a

bridle road, the six bridle roads which led onto it must have been
cul de sacs, and therefore were not highways i.e. public bridle
roads. If however, Rishworth private road was intended to be open
to public user (notwithatanding its designation as private carriage)
the six bridle roads were not cul de sacs and were therefore

thoroughfares leading to the outside world of the next town.

According to Shelford ('Law of Highways' 1862) at page 9, the
Woodyer Caae of 1813 was not overturned until 1852 (Bateman v Buck

18 QB 870) and again by Gwyn v Hardwicke (1856) 1 H & N 49. For

a full discussion on this subject, read also Pratt & Mackenzie,

pages & and 5 (19th Ed 1952) and Glen (1883) 'The Law Relating

to Highways' pages 5 to 7.

This Opinion is concerned to show not that Susan Taylor has a
public right aleng Clough Head Road, but a private right of way with
vehicles. However, the subject of both public and private rights

is difficult to separate, except by mode of prosecution for

_ interference with user. As this issue concerns a Declaratory

Judgment as to Susan Taylor's rights, the matter at issue, in fact,
delineates itself and excludes public rights except where,because
such rights exist, she may take advantage of them to reach her
destination i.e. along Bank Hey Bottom lLane, over which she has both

a public and a private right with carriages.

To return to the Award. The Award directs who should use the private
carriage or occupation roads in these terms "for the sole and
exclusive use of the owners and occupiers of estates and allotments

lying adjacent or adjoining any of the said roads and to which:such

roads respectively immediately lead ".

"
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I doubt very
much whether

the law accepts
a restrictive
grant to a
fluctuating body
of people who are
not individually
named as in the
Tockwith Award
below at para 47.
But such a body
of people may 45-
have a positive
right such as

a customary
right i.e. The

Tuhhahddnunbeo Faum

In this clause the Commissioners were in effect setting out private
* : :

rights for the benefit of all the owners and occupiers whose lands

adjoined or were adjacent to the new roads. In effect also,they were

granting, in modern terms, an easement of way. They were also

granting an easement of way to those occupiers and owners of lands

at the ends of the roads. (Michael Morgan alsc makes this point

at 5(b) of his Preliminary Opinion).

But what the Commissioners were not doing was stopping up any
other existing rights along the sections of these roads which

were set out over the routes of the former customary ways within
the lands to be inclos;d, They had no authority to do this. Their
authority only extended to stopping up the ways formerly used
over the lands to be inclosed, i.e. the land to be divided into new
allotments. The clause in question must be considered in the light
of what 'Gale on Easements' states at page 265 of the 13th Edition,
which is that "Words in a grant mentioning certain persons as
entitled to use, eg tenants,visitors, and the like, are generally

regarded as illustrative, and not as restrictive" (citing Kain v

Norfolk (1949) Ch 163 at 168). See margin note below.

In my view, the Commissioners were confirming the private rights

of inhabitants such as Susﬁn Taylor who lives alongside one of the
roads in question and oécupieé land alongeide another of the foads
included within the clause. They were not denyiné*the irhabitants
access along those routes which were thoroughfares. But not all the

private roads were thoroughfares, some ended at the private

allotment of individual proprietors.

It is clear, that in order to establish what rights Susan Tailor.

has along Clough Head Road it is necessary to understand what all

14
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45¢cont

I deal with this

in @y paper on

Private Highways

I would be
grateful for

a copy of Benn

*

They were private

because they
existed in a
private place
and did not
concern the
whole nation
therefore any
failure to
repair or any
nuisances
committed
thereon were
subjecta of
private suits
and not
indictable
offences.
This was the
time when the
Yocal Vestry
was the loeal
authority.The
Vestry could
prosecute as
The Vesiry or

b6

as The Inhabitants
at large of the
Parish or Place

the Award ie about. There are too many who think they 'know®
about Inclosure Awards and Private Roads, but possibly iess than
six people in the country who really tunderstand‘' the issues and

the true state of the law. Sadly, both barristers in Dunlop failed
to plead the facts correctly?ﬁand failed to understand what was
before them. Dunlop has now become aelf—perpetnﬁting1as the Opinion
by John Hobason demonstrates.(9.1.98). Mr Johnson in his Opinion

of 24.10.97 seems to rely too much on the case of Benn v Hardinge
{1992) 66 P & CR 246 rather than what the law held when the Award

was made, which is what this matter is all about. The word 'private

_in relation to roadas, quarriea,drains and watering places, did not

‘mean in the last century what it means toda&izthe watershed may have
been between the Highways Act 1862 and the Local Government. Act of
1894) . The Inspector at Heights Road Inquiry, at para 43 of his
decision,was talking rubbish when he stated :(re private) "I find
it difficult to accept that those words, when applied to tracks,
paths,roads or waye,would not be understood in 1801-181% in the
same way &s they are today" (i.e. that private means not a highway)
He failed to realiase that the word ‘'private' applied to mode of

prosecution for nuisance, not extent of user.

To return to the words 'to which such roads respectively

immediately lead”. Like Mr Morgan above, I have given considerable
thought to what thef.mean. The Commissioners were obviously trying
in that clause to accommodate everybody,and every new road and
allotment. They waere embracing those roads which ended as cul de
sacs {and were therefore not highways) and they were also including
those roads which were thoroughfareg and‘which were therefore
highways, albeit private highways . . which the Act of 1814 at
Section 17 acknowledged existed within the Manor and Township of

Barkisland,

f
15
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*

R v Wandsworth
(1817) 1 B &Ald
63 at 68 re gravel
pit road being a
highway

&

In my experience,
whera an Award
intended a private
road to be solely
exclusive it named
the persons in
favour of that
grant inpdividually
i.e. Tockwith
{WR York) 1797
“for the sole and
soparate use of
Thomas Norfolk

" the Flder" (PCR
15 feet) as 48
stated in my
Affidavit to House
of lords Private
Bill Committee
(1990/91) River
Calder{Waeibeck)
Bill 49

*

Where an Award
directed that both
public and private
ways be repaired
as public highways
were, it is
nonsense for
anyone to claim
that these
private ways

are not
highways,for

the public only
repaired what

it had the use
and benefit of,

See 5.36 HA 1862

for statutory

confirmation of
this principle.

The Commissioners awarded 41 private roads. Of these 13 were cul
de sacs and all were private cafriage and cccupation roads only.
Although these ways were not _thoroughfarss, {wo of them at lea:
fell as private highways becsuse one led to a public stone guarr;
and-. the other led to the Township Pinfold, bothjfherefore were

open to all the inhabitants of the Manor to use at their pleasure

and were not for the sole or exclusive use of any named person.

The remaining 28 private roads,which varied in width from 12 feet

to 30 feet (with one public bridle road of 6 feet), all connected

one  road with another road (be it public or private)., They were

therefore thoroughfares and as such were highways under the comumo
law prevailing at the time. Of these 28 roads, 15 were public
bridle roads, 1 of which were also private carriage and occupati

roads.

Thus, out of the 41 private roads, only 11 of them

could be considered today as truly private. But even these roads
were not awarded "for the sole and separate use of" individual
owners,which is a far more restrictive term than the clause used
in the award ag to user., And, even these 11 roads were to be repai
within the general rate borne by all the owners of the new allotime
thus those who paid could expect to use heing an accepted principli

at the time,be it a public or private way.

Another indication that the Commissioners intended the private
roads to be used by everyone in the Township, rather than ° just
by those who adjoined the roads, is the clause regarding the
provision of gates. Owners and occupiers were required to enéﬁre

that such gates ss they erscted "for the proper sscurity" of their

!b
i 14
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¥

See R v Southamp

ton (1887) 19 QBD
590 re the public
being 'the
residents of the
locality!

See also Wyld v
Silver(1963) 1CH
243 at 253 re
inhabitants of
the parish

being a class

of the public

as per Weir v
Fermanagh(1913)

1 IR 63 CA 51

*

And,even more
important, just
who had the
right or the
nerve to jump

in the way to
prevent his
Journey 52

*
29 LTOS 247

allotments, had "free and convenient opening thereof as
occasion may require for the full and convenient use Af the same
roads in all respects'. 1In other words, the Commissioners were
mindful not only of the need to restrict cattle, but also of the
need of general user to pass freely at all tim?s and not to be
inconvenienced by the said gates. This does not sound like a truly
private way to me, the language used implies public use i.e. the
public of the 1ocality?kwho were the Inhabitants at Large. Far too
many Inspectors have misdirected themselves over the word ‘public‘.
However, the matter has been thoroughly aired in the BBT and RWLR

Journals recently (Susan Taylor will have copies). Tt is firmly

" held in law that the public may be either the public of the nation .

or the public of the locality(who were formerly The Inhabitants).
It may be argued that the words 'immediately lead" mean that

whilst the Inhabitants had the right to pass along any of the
private thoroughfarea Hith their vehicles, thcy'were regtricted

to those ways which took them along the shortest route. This seems
to me to be nonsense. This was, and is, hard terrain for horse

drawn carriages. The Commissioners knew this, they knew also that
the choice of routes depended upon the load being carried, the

wind, the state of the surface, and the weather generally and
especially in tiﬁes of frost, snow, and heavy rain. Just what was

& tired waggon driver to do, with an exhausted team, and driving ano
when faced with a short uphill exposed route over the moor top, and

a kinder route,sheltered from the elements, but slightly longer 7

‘The 'Oxford Dictionary of Historical Principles' (3rd Edition)

states that the word "immediate" means ‘having a direct bearing'
(1725) and the word "immediately" means ‘closely; proximately;

without delay' (1466). It was held in R v Durham Market Co (185?)4k

17



52cont. that the word meant "without any considerable apace -

33

54

intérvening". However, these definitions do not take us very far
into the intentions of the Commissioners, who probably used the
word without considering its legal meaning, and who, it seems to me
never . intended the Inhabitants to be restric?ed to certain routes
If the Award intended that the private thoroughfares excluded
certain users, i.e, those at the other end of the Township for examp
it would have said so in_words clear and simple, for access was the
most important single factor in the Award and the matter shich had to

be dealt with first.

"It is quite clear to me, that if an Inhabitant of Barkisland wished

to visit the outside world, or wished to visit any neighbour in the
Township, for pleasure or business, he could use any of the roads
which were thoroughfares,with his cattle or carriage, which were
convenient to him. In other words, the word "immediately" applied
to any road, in the course of his journey, which next presented
itself and thus had a direct bearing by its close proximity upon
that journey. Faced at a cross-roads with a choice of ways the
traveller took the route which for him did "immediately lead" towarc
his destination, even though for his own reasgons, that route was not

necessarily the shortest route.

I note that in the long recital of private roads, the Award uses the
word "“and" i.e. private carriage and occupation road. But in the
clause dealing with user, and in the provisions for repair, the word
"and" is replaced by the word "or". The use of the word ‘'or"
suggests that the roads were intended to have a dual purpose, i.e.
those roads which were thomughfares were for the use of the private
carriages of the Inhabitants of the Township (as well as easemeﬁis

of way for adjoining occupiers), and those ways which were not

(%
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55
R
Section 10 {180%)
*

Despife the above
the common law at
the time held

A footway common

to all people is
a highway,
although it do
not lead to a
market town"
Jacob 5th Ed
1744

All the paths
in question
were part of
the highway
gystem of the
Township.

¥
Significantly,
hundreds of
statutes at this
time, whilst
printed as 'Local
and Personal’
contained a
¢lause stating
that they weore
*Public Acts?
i.0. Sewerby(ER)
Inclosure Act
1802 42 Geo 3
¢.106 made under
the 1801 Act,

See also Canal,
Turnpike and
Raijway Acts
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thoroughfarea were for the use of the occupiers of lands

alongside of the road, or at the end of the road, with their

private carriages and cattle. The clause relating to gates(para 50

above) also uses the word ‘'or",and such occupiers along  roads
which were cul de sacas,had to have the convenience of their neighbours
in mind when making "suitable gates'.

After dealing with all the roads and ways, and how they were to be
repaired, the Award then sets out a Public Drain. The Commissioners
cite both the Act of 1801 and the Act of 1814 as their authority

for so deing. According to Aﬁd¥¢§s G;;;,the Commissioners exceeded
tﬁeir powers,because Section 1Gaga:on1y concerned with private
roads, private bridle roads, private footpaths, private drains,
private quarries, private watering places etc. They had thus also
exceeded their powers sstting out 12 ‘public footways ﬁr patha;
which,according to the Department of the Environment and Andrews |
they had ne authority to so do. The sconer this ridiculous idea is
tested again in a higher court, with all the proper arguments

pleaded by a competent barriater or witness, the better., It does

not need an expart trained in ancient law to realise that the fpublic’
at issue were the local public,not the general public who had no
interest in the drain running through Barkisland,neither any interest
in the Township's watering places, .quarries, or other tpublic’
conveniences. These were all ‘private’ matters of & 'public’ nature,
a8 Parliament at the time recognised??asrthe law recognised, and ae
the Commissioners at Barkisland recognised. Again ] /"®”e@” that the
word ‘private! applied then, as it does today, to the mode of
prosecution. Susan Taylor is using the Barkisland Inclosure Act

and Award (a Private Act) to pursue her private rights awarded to

her individually, and to the reat of the Inhabitants of the Township,

Y
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And as such now
fall as public
quarries

58

This case is too
often dismissed
as simply being
about
Commissioners
exceeding their
powers.This is

nnt an

by a way of redress not open to a member of the public
generally, but available only to a limited class of the public
who reside or have a legal interestin the Township. and Manor of

Barkisland.

I have just received from John Andrews the original Judgment in
the Andrews Case along with papers prepared by barristers for botk
sides. It seems to me,that the Judge.simply accepted that both
barristers agreed that the word 'private' in Section 10(1801)
applied to everything which followed in the sentence rather than
just the word ‘road' . If the whole list of conveniences had been
examined in detail,and proper arguments mounted by George Laurence
QC for Andrews, it would have been clear to the Judge that the
word 'private' applied only to the word ‘road' : for it is nonsens
to think that & Private Public watering Place and a Private Public
Quarry for repairing Public Roads can be a reality. If they were
truly private how is it that such quarries,which were vested in th
Surveyor of Highways,now belong either to the Parish Council, or.

Highway
some instances to the Authority . Law by default cannot be good la

The Barkisland Public Drain was ordered to ge maintained by a publ
officer, the Surveyor, in the same manner and out of the same moni
which were to be raised for the repair of the public bridle and
private carriage and /or occupation roads. These people were,in
effect,the same people who were responsible for the repair of the
highways within the Township under both the 1773 Act and under the
common law. This mode of repair, calls in to question once again,
the limited user of the private roads : if you paid you could use
being the normal state of affairs. As R v Cottingham (1794). 6 TR .

confirmed, the Inhabitants could repair private roads as long as

they received some benefit from the Award such as a Drain or Quarr

C§&9
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After setting out the .. public drains, the Commissioners next

set out public watering places for cattle, They took their authority
from Section 16 of the 1814 Act. If the 1801 Act Section 10 only
allowed them to set out private watering places, the 1814 Act( as it
could)altered the Clauses Act and added the word 'public', thus
giving them statutory authority. BSection 17 (1894 - - required

them to also set out public stone quarries.

When setting out the watering places and quarries, the Commissioners
confirmed that certain of the private roads were intended to be used
by any, or eiery, of the Inhabitants be it on foot, on horse, with
'cattle. or by cart or carriage. This use was to be as of right, and
as of necessity, and for all times thereafter. This confirmation alsc
implied that the Inhabitants had similar rights over every other

awarded private road that was a thoroughfare.

The watering places were required by Section 16 (1814) to be assigned
set out, and allotted unto the!'Surveyors of the Highways within the
said Manor' . This raises several questions which no doubt Susan
Taylor can expand upon later. The Surveyors of Highways of 'the
Manor' were not necessarily the same Surveyors for the Parish of
Halifax upon whom the responsibility for repair of the Township
Roads of Barkisland eventually rested. The second question is -

were these Surveyors meant to be the same ones,who, in the Award,
were to be elected annually, and who were responsible for the
assessment for the repair of the private roads and public drain 7
For if they were meant to be the same Surveyors, it puts a different
complexion upon the word 'private' as far as the roads were concerned

because the Surveyors of Highways were elected under the 1773 o

rif



successors in
this instance
is a complex
subject

o
this is a very
important word

61 cont. Highways Act (5. | ) to be responsible for all the highw:

62

as I explain in

para bb below

63

within the parish, or place maintaining its own highwéya.

Thé Commissioners duly awarded the watering places to the Surveym
of the Highways within the Manor, and added the words "and their
Buccessora';*(which means the clause still applies t.:oday). They wex
set out, allotted and awarded '"for the future use and benefit c
all and every the Inhabitants of the said Manor and Township of
Barkisland". The A;ard continues, and diféqts that all the
Inhabitants "shall and may at all times: and for ever hereafter ha
use exercise and enqu all anq every vrivileges and advantages of
watering their cattle agbthe several wells pools or watering place
and of fetching carrying away and using water arising respectively
in such the l{:; manner as they have . = heretofore done and been

accustomed to". This is a very revealing clause as to the true st

of affairs in this public and private debate.

The Award then orders that all the watering places 'shall at all
times for ever hereafter be supported and kept in repair by and at
the expense of the owners and proprietors for the time being of th
lands.. and grounds hereby divided and inclosed in like manner as
the public bridle and private carriage and occupation roads . . .
are by us directed to be kept in repair'. The Award also gave the
Surveyors of the Highways "full right power and authority" for the
time being and at all times forever hereafter, to enter the lands
in which the springs were situated in order to scour them anéd repaij
them. Again, these clauses reveal the thinking at the time regardij
what was the public interest in matters which could only be pursued

by private suit.

64 The Award allots 16 watering places. Of these I have identified 3 a

27



6hcont. being alongside Public¢ Carriage Roads, and 7 as being by

65

66

Public Bridle Private Carriage and Occupation Roads, and 4 as

being by Private Carriage and Occupation Roads. I could not identify
the other 2, but Susan Taylor informs me that one is at the end of
an ancient lane and the other at the corner of an al;otment. I

need to check this - but at least 14 of these public wells were

situated along thoroughfares.

As the Public Watering Places were for everyone in the Township,

at alltimes, without restiction as to situation, everyone had access
to them, be it on foot, with all manner of cattle (i.e. as a driving
road) and with their priva;e ca;ts and carriages if tﬁey needed

to carry away water as the Award allowed. Likewise, the Surveyor

of Highways had access with carts if required in order to carry out
his maintenance work. There were absolutely no restrictions placed
upon those Private Roads, or the ancient lane, which led to the
Public Watering Places. Furthermore, no person in the Township had

any authority to prevent user from exercising his statutory right

to fetch water. Over and above the statutory right, every Inhabitant
had a common law right, and as the Awafd confirms, a customary right
also. The argument that these ﬁrivate Roads(dt least) were for
the exclusive use of adjoining owners, and the rest of the
Inhabitants were excluded.is.clearly nonsense. The worda "at all
times and for ever hereafter" still apply today, even though the
need for that water supply may not be as great. For what Farlisment

has given only Parliament can take away.

To return to para 62 and the word "accustomed". Here the
Commissioners were referring to a Customary Right to fetch water
and water cattle. A right probably as old as the Manor itself. As

Lord Denning stated in Wyld v-Silver, such rights, once established

2



66cont could only be extinguished by Parliament. This was the reason

67

68

why Awards by Agreement were replaced by Awards made undér an Act
of Parliament, in the former the customary ways remained unaffected
by the Award, whilst in the latter they could be stopped up. Unless
an Award spécifically stopped up a well it remained open to user
even though the land around it had been allotted, and even though

the road to it had been stopped up under the Act.

The Law of Highways (1862 Shelford) at page 214 deals with this poi
Phe 10th and 11th sects. of 41 Geo 3,c;109 (the 1801 Act), do not
extinguish a right to take wat;r from a well wLich the inhabitants
had from time immemorial exercised before an in¢losure act upon
land formerly common which had been - inclosed, although the ancient
way to the well, before inclosure, was extinguished under it; Race
ward (1857) 7 ELl & Bl 384". The Barkisland Award did not stop up
the ancient ways to the common watering places, indeed, it emphasis
their existence within the recital of public and'private roads, and
furthermore, acknowledged that there was an ancient and customary
right to fetch water which was applicable to everyone in the Manor.
The main thing that this point proves, is that these private roads
at least followed ancient customary ways ov?r which all the
Inhabitants had rights for all manner of user. As 'Words and Phras
Legally Defined' (2nd Ed) points out - Customary Ways are Private
Ways. (i.e. private to the fluctuating body of people in whom the

custom is vested).

To return to the last sentences in paras 62 and 63 above. I look
to Susan Taylor to preve me wrong on the point I make,but it aeems

to me that it would have been-strange if one set of Surveyors had

been responsible for the public watering places,as owners fdr the

s



68cont. time being and forever, with full power of inspection and the

M

The distinction
being that under
Section 55 1773
heavy vehicles
were excluded from
private parish
roads, thus the
public carrier
with his
struggling team
was confined to
the Turapike

69

*.

The use of the
s0il is common
to the Town or
Lordship.The
property of the
soil in the
common is entirely
in the Lord; and
the use of it,
Jointly in him
and the commoners.
'A Lord may make a
pond on the 70
common : Tho!
the Lord canpot
dig pits for
gravel or coal;
the Statute of
Approvement being
only by Inclosure'
3 Inst 204

1 8id 106

right of maintenance -~ -~ and another set of Surveyors were
responsible for assessing and collecting rates for that repair.
Unless, there is evidence to the contrary which I do not have, it
seems to me that these Surveyors were one and the same, and werelin
effect the same persons as described in Section 16 and 17 of the
1814 Act i.e. The Surveyors of the Highways for the Manor and
Township of Barkisland. If this is the case, it adds weight to
the argument that the private roads which were thoroughfares were
open to all the Inhabitants, if not to everyone who needed to use
them with private cdrriageﬁ¥

It is important to realise just who did pay the assessment for the
private roads. The Award states 'all and every the owner or owners
proprietors or occupiers of the several allotments on the said
commona-moors and waste srounds.by us . . awarded"; In essence these
were the people who benefitted most from the inélosura. Along with
their tenants,sub-tenants and lessees, they were in effect that
body of pedple known collectively as The Inhabitants at Large. These
were not all the Inhabitants of the Township, they were the main
body of people who paid Poor Rates,and as suchtuere assessed for
Highway Rates under Section 27 of the Highways Act which was to
follow in 1835. Certain classes of inhabitants were not therefore

Inhabitants at lLarge even though they enjoyed the customary benefits.

Before inclosure, the Lord of the Manor owned the soil of the 1000

acres to be allotted (see Recital to 1814 Acti??ne therefore, owned
the soil of the customary watering places.,the working quarries, and
the soil of the customary ways which led over the commons, moors and

waste grounds. As compensation for his interests the Lord was .

"
z



70cont.  awarded, under Section 18(1814),%one full sixteenth part

71

72

X

Poole v Huskinson
(1843 11 M e W
827

(Quantity.Quality, and Situation considered) of the remainder

of the said commons, moors and waste grounds, over and above such
shares . . . herein-after directed to be allotted to him . . . in
respect of the messuages,cottages, lands and grounds, in right
wherefof he is entitled to allotments in and upon the said common
Here the Award differs from the Messingham Award where the Lord
was allotted one twentieth of the whole of the eommons , . ..,
whereas in Barkisland the Lord was allotted one sixteenth,not of
the whole, but out of the remainder following the setting out of

the roads,watering places, drain, and quarries. This is very

important 1in the matter at issue,I will return to it below.

I have looked quickly at aome‘other Act& in order to establish the
significance of what I say above. At Ellerton (ER York) hé Geo 3
(1802) Lord compensated out of residue ., At South Kirby(WR York)
(1807) Lord compensated out of the whole. At Garforth (WR York)
(1810) 50 Geo 3 ¢.27, Lord compensated out of whole. At Fishlalke (!
(1811) ¢.30, Lord compensated out of whole. At Necton (Norfolk)
(1814-15) 55 Geo 3 c.24, Lord compensated out of whole. At Sowerby

and Soyland (1843} 6/7 Vict c.10 Lord compensated out of residue.

It is clear from the above, that the Lord was only compensated at
Barkisland, Ellerton, Sowerby and Soyland, out of the residue afte:
the roads had been set out and allotted. This means that the Lord,
who prior to the Award owned the soil of the roads, was not
compensated for that loss, and therefore still retained ownership
after the Award was inrolled because nothing had happened to alter

the status quo. The position was different at Hesaingham,SoutﬁEKirbg

iya‘
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The presumption
is that the soil
to the middle of
the way passes
whether mentioned
or not in the deed

¥

Susan Taylor may be
able to identify
the Lord's
allotments in
relation to the
three roads quicker
than I can

However see para
¥S below

Garforth, Fishlake and Necton because there the Lord was fully
compensated for his interests in the whole of the commons. The

- makes this clear "“Such part of the residue of

South Kirby Act
the commons and waste grounds . . . equal in value to one sixteenth
part . . . of the commons and waste grounds . . . . directed to be

divided and inclosed”. The Messingham Act (38 Geo 3 - 1798) directs

"allot . . . such part of the residue . . . equal in value to one
twentieth . . . of the said commons and waste grounds in lieu of

and as full compensation for the rights and interests . . . in and

to the soil of the said commons and waste grounds by this Act

directed to be divided and”inclosed"

The Award careful recites the requirements of the Act regarding

the Lord's compensation (The Commissioners very mindful that every
Inhabitant was watching them and the Lord was watching them too).

At page 22 (Susan Taylor's numbering) the Commissioners state

that the Lord is to be compensated out of the fémainder following
the setting out of the roads, patha, drain,watering places and

"in lieu of and as full compensation for'

quarries. They state also

his rights and interest in the soil of the commons moors and wastes.

Clearly, if the ownership of the soil of the roads in question is
an issue to be argued over, further research will have to be done.
At the moment, unless it can be shown otherwise, the soil of the
private roads,which formerly ran over the uninclosed lands, remains
in the Lord, unless it was particularly conveyed by him to others
When disposing of his lands. T note from the Award that one
allotment to the Lord 'was subject to a road herein awarded over
called The Stones Road".

the same Any roads which were public

bridle have the top soil vested in the Highway Authority(5.263 1980)

N
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ways which were
set out in lieu of
the former ways.
A8 the Methley
Papers above
confirm, which
new way was
expressly in lieu
of which old way
was rarely
mentioned : it
being a total new
package in lieu
of the total old
rights,bearing in
mind the
convenience to
the smallest
owner affected,
and bearing in
mind that the
Inhabitants had
a right to object
to the published
proposals for the
new ways

76

*

The logic being
that the quarries
served a far
greater purpose
than for simply
repairing public
roads. They
served a Township
purpose. See
Pratt & Mackenzie
P.161 19th Ed
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The ownership of the soil and the rights of user must: not be
confused. They are two separate issues. If the Lord retained that
part of the former soil ~  which was allotted for private roads,

he also retained the use of those roads jointly with the former .
commoners (see note to para 70 above). This is ev;n more
significant where those ways were allotted as thoroughfares, and
where those ways were set out along the routes of the former
customary ways to the commons,or over the commons towards the next
township. As the lord had watched without question,the passage of
his tenants,and the commoners in general, along the ancient ways to
and over the commons, fd; centuries, he was hardly likely to object
to those very same ways (now allotted as new ways) being used by

the very same people who only weeks before had used them as

of right without hindrance.

To return to the Award. After allotting the public watering places
it next allotted the Public Stone Quarries as pef Section 17 of the
1814 Act. Again the quarries were allotted to the Surveyor of
Highways for the time being within the Township of Barkisland (note
the watering places were awarded to the Surveyors of Highways withir
the said Manor : both must have been co-extensive) . The quarries
were to be held in Trus€¥Sy the Surveyors. This is significant
because it meana that ownership did not pasa to the present Highway
Authority, but remains the property of the present Parish Council
by reason of Section 5 and 6 LGA 1894. The grass and herbage upon
the land was to be let and the profits used to help repair the

public roads or highways within the Township.

This long clause uses the phrase '"public and private highways and
roads!" = - thus acknowledging that a private highway was a legal

entity at that time, as it ﬁad for hundreds of years before.

2%
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The Section also recites that the quarries were for the '"making or.
forming and repairing the highways and roads,public and private,
to be set out . . . . and for repairing all other public and private

highways or roads within the said Manor and Township'.

The Act then continues with a very significant clause: It states
"also for the use and benefit of all and every the owners and
proprietors for the time being,and his and her and their tenants
and occupiers of estates situate within the said Manor and Township,
for the purpose of building or repairing any messuages or tenements,
outhouses, of other buildings.and erections, walls, or fences., or
otherwise improving théir séid eétates within the said Manor and
Townehip of Barkisland, but not to be given away, sold, exchanged,

or elsewhere or otherwise used, applied, or disposed of ".

This clause is clear and unambiguous. Not only .were the
Inhabitants granted a statutory right to dig and get stone, slate,
gravel and other materials, but, by implication ;nd by necessity,
they were also granted a statutory right of way to the quarries
with carts . A right which they held before the Award by custom as
commoners and Tenants of the Lord. Thus a custmary right was
enhanced by being made a statutory right. The #anor and Township
however jealously.guarded its‘Vpublic _stone quarries from being
exploited by individuals for personal gain. The purpose of the
quarries was to enhance the life of the Inhabitants and to improve
and maintain both public and private possessions in the Manor. Whilst
termed ‘public' they remained the private possession of the
Township, held in trust by a succeasion of Surveyors, and, only
actionable as far as nuisances were concerned by private suit i.e.

for unlawful disposal of stone for example by an inhabitant.
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As per R v
wandaworth(1817)

1 B & Ald 63 at
66, the fact that
a road was used
by parishioners
for carrying
gravel to repair
other roads in
the parish is
evidence ¢ yuger
of that road as
a highway
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Nine quarries were allotted. Six of these were situated alongside

public carriage roads. Two were alongside public bridie and private
carriage and occupation roads. One alongside the Rishworth private
carriage road

(again this very important road as far as this debat

is concerned comes into the frame).

Once again the use and user of private carriage roads within the

Award is put into perspective. Every owner of a cart who wished

to fetch gravel or stone from alongside a private carriage road
*
had the right to do so. That right was not denied to him because

the quarry was not on a road ‘Wimmediately" before him. The right

-

was not denied because he did not have an interest in the adjoining

The right remains

lands to that road. The right was absolute.

absolute. It is a right granted by Parliement.

One of the quarries, measuring one acre, was allotted overland
upon Ringstones Road : The Award recites '"and we do declare that
the said last mentioned allotment or parcel of land is set out and
awarded subject to a road herein awarded over the same called the
Ringstones Road". The allotment was bounded by the road on the
west, and the Surveyors were ordered to maintain fences against
the lands to the east and south of the quarry. The road was made
because it appears (accérding to Susan Taylor) on the 1st Edition

of the 6" OS Map(dated ‘¥SY) and was shown earlier by Greenwoo

in 1819.

The other quarry alongside a Public Bridle and Private Carriage ar
Occupation Road was situated alongside Deanhead Road, which was

30 feet wide. All the quarries were therefore situated-alongside

thoroughfares i.e. highways.

2
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Only the owner
of the soil of
a road has the
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locus standi to

prosecute or
challenge user
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I wish now to return to a matter which troubles me. The bwnership

of the soil of the private roads following inclosurejﬁ'I am not sure

whether when the Vicar was awarded his allotment "subject to three
roads" (para 18 above) the acreage of that allotment excluded the.
soil of the roads,or, included the roads within the total. Likewise,
as T mention at para 74, was the allotment to the Lord inclusive of
the acreage of the road referred to ? This calls into question
every other private road which was not walled-off from the lands

on either side. Clearly, the matter needs investigation, if that is,

any challenge is mounted as to- ownership.

a

If the Vicar's allotment did not include the acreage of the three
roads under discussion, the soil remained in the Lord, and could
not be disposed of by the Vicar's successors at a later date.
However, notwithstanding the ownership question, the rights of
users remain today as they were at Inclosure, with the addition

of any further : rights aquired by long user and assumed dedication.

The existence of the public quarry along Ringstones Road, at least
gives Susan Taylor the right to travel from her home to the site of
that quarry (whether still open or not). She may approach the road
from any end, with or without vehicles. Any gates along that road
must have "free and convenient openings as occasion may require'

for her "full and convenient use of that road in all respects'.

Thue having arrived at the junction of Clough Head Road; who has
any .lawful authority to stop her ? The answer is no one. For just
as she may approach Ringstones Road from the western end off Stones
Road, there is nothing to stop here lawfully from going southwards

down Ringstones Road, then along Clough Head Road,and approaching

5l



88cont. Ringstones Road again from the east, She may if she wishes,
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break this journey, attend to her horses, and then continue in

any direction she chooses.

It is my considered view (and I write as a social psychologist as
well a8 a 'veoeational lawyer') that if two persons, separated by
two hundred years in time, stcod on the same spot in the landscape,
and had the same needs, they would, more likely than not, set off
in the same direction. Therefore, if Susan Taylor had lived in
1817 in the place wharé she lives now, and had kept her heavy horse:
where she keeps her horses now, and she had a need to fetch gravel
and stone to repair her house and her stable, she would have used
the route which she wishes to use today in order to fulfill her
need to fetch stone from the public quarry situated alongside

Ringstones Road.

As the 1814 Act gave her predecessor the use and-benefit of the
guarry "“for the time being" (i.e. each successive owner in turn
for the time being), as successor to an originsl allottee she has
the same rights as he had in 1817 to fetch stone, to fetch water,
and to use the private carriage roads in order to facilitate these

tasks.

Her predecessors, each and every of them, had a private right to
prosecute anyone who interfered with the statutory rights granted
under the Act and Award. That private right of action remains toda)
In Seymour v Flamborough Parish Council the Judge considered this
point at length and placed great stress upon the fact that because

I was the successor to an Inhabitant at the time of the Award I

-’j_ y‘ — - - - - z P DU SR T e B
e
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It appears that
these must have
been ancient
inclosures, but
I stand to be
corrected by
Susan Taylor
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I base this
upon the fact
that none of
these inclosures
have an Bllotted

acreage and to
what jis said in
the recital
setting out
Clough Head
Road
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It is significant to note, that Susan Taylor rents a stable and
grazing from & successor to Michael Hoyle who at inclosuré owned
some 8 parcels of land south of Clough Head Road. As page 33 of
the Award states, Michael Hoyle came from Rishworth - he did not
live in the Manor and Township of Barkisland. Michael Hoyle clearly
had to use a network cf both public carriage and private carriage
roads in order to reach his ancient inclosures. He may have usad,
by right.as the owner of an ancient inclosure, the way along Clough
Head Road northwards to Ringstones Road, then eastwards to Rishworth
Private Carriage Road and then southwards along Rishworth Public
Qarriage Road. Or he may bave approached his land from the west via
Stones Road, Ringstones Road and then along Clough Head Road as
Susan Taylor wishes to do today. If someone living outside the
Manor and Township had the right of user along the private carriage
roads of the Township, then equity demands that the Inhabitants

of the Township had at least egqual rights.

If all the inclosures to the south of Clough Head Road were ancient
*

inclosures, as they seem to me to be, it follows that Clough Head

Road formerly ran to the north of these ancient inclosures ag an

unfenced way (at least on its northern side). Ringstones was an
apen common or moor and the ancient way, to be later set out and
given a formal width of 15 feet, skirted its southern edge and

provided access to the inclosures. Roads which crossed uninclozed
commons were held to be for all manner of user : "Jury might infer
a right for all purposes if a road went over a common' (Cowling v
Higginson (1838) 4 M & W 245). The Commissioners, when setting out
the new way would have set it out in lieu of the ancient way which

it 1ncarporated;?herefore, whatever rights formerly existed still
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Compare the
straight lines
of Ringstones
Road and the
Rishworth Roads
with the natural
course of Clough
Head Road which

probably followed.

some ancient
topographical
or man-made
feature
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existed after inclosure. All the Commissioners in fact would
have done, would be to regulate the width of the ancient curving

way, probably by making it narrower. As an ancient way the road wou
already be the responsibility of the Township to Fepair. even thou
those alongeide the road may have had an obligati;n.by reason of

their ancient inclosures,to repair to the middle of the way if the
had fenced off the road from their inclosures and thus stoppe

travellers from deviating,if the way was foundrous, on the souther:

side,

The subject of who should repair the new sections of way, set out :
lieu of customary ways repairable ratione tenurae, was considered
at length in the Methley Prosecutionas (above). At Methley it was
decided that the problems were endless, and it was far better for
everyone concerned, if all the new ways, whether public or private,
were repaired in the same manner as the public highways in the

Township were i.e. at the expense of the whole Parish.

In the main, the western side of Ringstones Road where it joins
Stones Road, and Stones Road going towards Bank Hey Bottom Lane,
run alongside ancient inclosures. Thus these sections of the two
roads also were not newly created but followed an ancient course.
Thus, whatever user rights existed prior to inclosure, still existe
afterwards. The Commissioners knew this. The Inhabitants knew this.
And the law accepted this. Therefore, whatever rights Susan Taylor"
predecessors had over this route remain today,nothing has altered
the status quo - aparf from that is, how certain people today

perceive the word ‘private' ,and give it a restricted meaning.

5y
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Over and above
any public right -
which she may

also have over
the same route

Smith v Anderson

(1997 )unreported
99
-
She has &

private right
to sue for
nuisance if
her public
right is
interfered
with and may
claim that
she does 80
on behalf of
all other
inhabitants

Wyld v Silver

(1963) 1 Ch
243 at 257
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IN . CONCLUSION Susan Taylor has a private right of way, with or

without vehicles from her home to her stable alongside Clough Head

Road.

She has a private right of way also along every and each of the
private carriage roads set out in the Award which were awarded
as thoroughfares?‘i.e. they connected with other carriage roads

at both ends and were therefore not cul de sacs.

Susan Taylor has a public right (confining that word to the public
of the locality) to take_pton;.f;om any awarded quarry, and to take
water from any awarded watering plac;f:To facilitate such activitie
she has a right of way to these places with or without vehicles at
any time she pleases. When on such business, she has both a public
right of passage (again confining the word to the public of the

locality) and a private right of passage.

As an Inhabitant of the Township, and as a successor to a previous
Inhabitant or occupier of land in 1817, she has the locus standi

to ask the County Court to make a Declaratory Judgment as to her
private right to pass from her home, to her stable, with or without
vehicles. She may seek that Judgment with or without an
accompanying Injunction, or with or without an accompanying
Undertaking by a necessary defendant or defendants. She may be
granted such a Judgment even though during the proceedings the
defendant or defendants have withdrawn from the action. Her
authority stems from the Act of 1814, and the Award of 1817 - inter

alia the Clauses Act of 1801.

Colin Seymour (:’ja;w SS;EEJ’“‘*“T 24 August 1998
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