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APPEAL - Wildlife and Countryside Act 1981 Section 53 Schedule 14 para. 4(1) by
Crowle Town Council against the decision by North Lincolnshire Council not to make a
Definitive Map Modification Order.

SUBMISSION ASTO FACTS ANDLAW

BY COLIN SEYMOUR MA BA(Hons) Cert.Ed.

The Statutory Width of Yorkshire Moors Bottom Road Crowle

1 This submission is made in support of the appeal made by Crowle Town Council against
the refusal of North Lincolnshire Council to make an Order to increase the width of Yorkshire
Moors Bottom Road from 7.5 metres (as shown on the Definitive Map) to 66 feet (as
directed by the Crowle Inclosure Award).

2 | write as a person considered by the House of Commons and by the Courts to be “an
authority in this area of the law” . . ( and who). . “has made a significant contribution both in
practical and academic terms to the problems involved” (Judge Cracknell - Seymour v
Flamborough Parish Council [1997] as reported in Rights of Way Law Review [s.9.3 p. 81-90]
and published by House of Commons [ref. HC 969-ii 1997-98 p.40-47] ).

Events leading up to the Appeal

3 Following an Inquiry under the ‘Written Representation’ procedure (FPS/Y2003/7/5) it was
confirmed by the Inspector in his Decision Letter dated 21 April 2005 that the Yorkshire Moors
Bottom Road had (for the purposes of the Definitive Map) - “a maximum width of 7.5 metres”
- (notwithstanding the awarded width of 66 feet).

4 After the Decision Letter was received objections were raised with the Planning
Inspectorate about the width now recorded on the Definitive Map. It was stated that the
Inspector misled himself because he was not provided by the OMA with the relevant extracts
from the Inclosure Award. As a consequence he thus made a gross error of fact and law (see
letter Seymour to P.I. 25 May 2005 : Doc. (a) enclosed with letter of 20 July 2007).

5 In its reply of 13 July 2005 the Inspectorate stated that “in view of the relevance of the
Inclosure Award, it would perhaps have been appropriate for the Inspector to have requested
the complete document” (see Doc. (a) above)

6 The letter continued and apologised “for any inconvenience which may have arisen from
the Inspector’s failure to request this document”. It was also suggested that “it may be worth
asking the OMA to consider making a further Order”

7 In further correspondence with Councillor Brian Duffield, the Inspectorate stated (re the
diminished statutory width of the way) “In response to your question about the Inspector
having the legal power to overturn/recind Acts of Parliament, | can confirm that the Inspector
does not have such power and only Parliament can do so” (my emphasis).

8 Following the above “suggestion” of the Inspectorate, the Town Council formally requested
that the OMA make a further Order which correctly recorded the full statutory width of the
road. The OMA refused to make such an Order hence this Appeal.



Failure of Highway Authority to carry out its Statutory Duty

9 The matters leading up to this appeal have arisen because the local Highway Authority
has, over many years, failed to carry out its duty with regard to the road (as set out within
section 130 Highway Act 1980 below).

10 Section 130 is a very important enactment. Its sub sections embrace four specific
statutory duties, which are :-

(1) to assert and protect the rights of the public to the use and enjoyment of the highway and
any roadside waste which forms part of it.

(3) to prevent the stopping up or obstruction of the highway.

(4) to prevent any unlawful encroachment on any roadside waste comprised in a highway.

(6) to take proper proceedings if a parish council represent to the authority that a highway has
been unlawfully stopped or obstructed, or that an unlawful encroachment has taken place on
a roadside waste comprised in a highway.

11 Therefore, notwithstanding any other duty, the overriding statutory duty of any Highway
Authority, or any Rights of Way Officer, is to assert and protect the rights of the public to the
use and enjoyment of the highway. It is not the duty of such public officers to advance, or to
protect, the best interests of individual landowners.

12 Indeed, it was held by Lord Justice Lane (with regard to s.130(6) above) that “The local
authority must at all times act with the object of protecting the highway and of preventing or
removing any obstruction, and, more broadly speaking, of promoting the interests of those
who enjoy the highway or should be enjoying the right of way and the county council must
likewise operate against the interests of those who seek to interrupt such enjoyment of the
highway”  (my emphasis)

(R v Surrey CC, Ex parte Send Parish Council (1979) 40 P & CR 390) [Doc. 1]

13 The OMA has failed miserably to protect public rights over the road. Not only has it failed
to protect the full statutory width of 66 feet from encroachment, but it has attempted to make
lawful that which is unlawful by seeking to diminish the width of the way by means of a DMMO
setting out that width as 7.5 metres (24.6 feet).

14 Thus, in effect, an attempt has been made by the Authority to give a valid licence to an
unlawful act. This is contrary to the findings of Parker J in  L.B. Redbridge v Jacques (1971)
1AER - where he held that “A valid licence cannot be given to perform an unlawful act”.
[Doc. 2]

Note 1 In his Decision Letter of 21 April 2005, the Inspector commented at para.33 “The width
specified in the Order equates approximately with what is currently available on site, although
| noted on the site visit that there are points where the current width is narrower than 7.5
metres”. (my emphasis)

The Order confirmed the width of the road as “a maximum width of 7.5 metres”. | am informed
by Councillor Duffield (above) that since the Order was confirmed the width of the road has
been further diminished by encroachment. He further states that the offending landowner
claims that as the Order makes no mention of a minimum width he is not breaking the law (I
will return to the matter of maximum and minimum widths below).

15 The OMA has also failed to carry out its duty regarding the obstructions and
encroachments when asked to do so by the Town Council under section 130(6). The authority
may claim however, that no “proper proceedings” are required because it is not satisfied that
an unlawful act has taken place. As such proceedings depend upon the true width of the road
this is a matter which must wait until the current tribunal has decided just what is that statutory
width.



16 Following other complaints from Crowle Town Council about encroachments upon other
public roads, the Highway Authority refused to take any action. The reason given was that its
“strategy for dealing with encroachments has now been applied”.

17 This strategy (at “Aims 5 & 6”) states that “Width issues will generally take a low priority” .
...and ... "where sensible existing highway boundaries will be defended rather than seek to
establish ancient boundaries” (document prepared for the North Lincolnshire Council
Cabinet on 23 July 2003). {Doc.3}

18 This strategy is ultra vires. A Council Cabinet cannot set itself above a statutory duty
imposed upon it by Parliament. The House of Lords held in R v East Sussex C.C. Ex parte
Tandy that a local authority cannot downgrade a statutory duty to a mere discretion [Times
Law Report 21.5.98] as cited in letter to ‘Byway & Bridleway’ 21.5.2007.
[Doc.4]

19 The inquiry may wish to consider whether it was the establishment of this unlawful strategy
which determined the OMA’s position when it sealed the Order on 3 April 2003 setting the
width of the road at 7.5 metres rather than the ancient statutory width of 66 feet. Certainly
both the Order and the Strategy were formulated within the same 3 month period and by the
same council officers.

Failure of OMA to supply the relevant facts and law to its own Members

20 It is a also a matter of concern that in seeking the approval of its own Planning Committee
to decline the Order sought by Crowle Town Council the OMA failed to provide Members with
all the relevant facts and law. Thus the Committee approved the recommendation of its officer
without being aware of or taking into consideration all relevant matters. The determination of
the Committee was therefore unlawful from the very beginning.

21 In the matter of R v Secretary of State for the Environment ex parte O’Keefe (1989) the
court heard that the County Council “had been guided by a report, prepared by its officers,
which had failed properly to present the nature and strength of the evidence in support of the
new way or adequately to advise as to the legal position” (reported ‘Byway & Bridleway
No0.4.1989 page 16).

22 The head note to the report states “County councils in deciding whether or not to make
definitive map modification orders must carefully evaluate and apply the relevant facts and
law in order to carry out their duty under Section 53(3)(c) of Schedule 14 to, the Wildlife and
Countryside Act 1981. [Doc. 5]

23 The report prepared by Colin Wilkinson (NLC Rights of Way Officer) for the Planning
Committee meeting of 24 May 2007 is deficient in both facts and law. Furthermore, the report
is biased, by omission, in favour of the officer's recommendation. Therefore, no properly
considered decision could be reached by the Committee Members on the evidence before
them. [Doc. 6]

24 Para. 4.2 of the report does not properly reflect the strength of the Town Council’s
arguments in favour of the new order.

25 Para. 4.3 recites the officer's own arguments as to why the order should not be made. In
essence these reasons are a series of half-truths which do not properly reflect the facts of the
matter and the true position in law.

26 The officer’s reliance upon the Dunlop case is ill-conceived. Dunlop has no application as
far as the width and circumstances of this road are concerned. Furthermore, it is not sufficient
for anyone to simply quote, and rely upon, the word “Dunlop” in support of an argument. It is
also necessary to state just which paragraphs of the judgment are regarded as legal authority.



27 To present a balanced view it is also necessary to introduce the counter arguments which
have been published about that judgment (see ‘The Rights of Way Law Review’ [section 9.3
pages 73-79] and also “The Dunlop Judgment : A Perilous Path to Follow” [Colin Seymour
1999] - published on the BBT website under ‘The Seymour Papers’ and also referred to at
section 7 of the P.l. Consistency Guidelines [2003] as an alternative view of the case)

27 In para. 4.3.1 the report admits that if the class of persons entitled to use a private road is
large enough those persons are indistinguishable from the public at large. (this was taken
from Mr Justice Sedley at page 26 of the Dunlop Judgment)

28 The report fails to add however that all the inhabitants of Crowle had an established
customary right to dig and carry away peat from the Yorkshire Moors before the Crowle
Inclosure Act (1813) was passed. This right was confirmed by section 41 of the Thorne
Inclosure Act 1811 (see paras. 35-48 of the Draft Opinion presented in the letter dated 20 July
2007). [Doc. 7]

29 The inhabitants of Crowle constituted “the public® of the locality (see BBT website “The
Public of the Locality” within ‘The Seymour Papers’). For it is well tried law that the
inhabitants of a parish constitute “the public’ (the leading case on ’enjoyment by the public’
being R v Inhabitants of Southampton(1887) 19 QBD 590 at 598 as cited in BBT 1997/8/53
and RWLR section 6.3 page 55 ). Thus Dunlop does not apply to the circumstances prevailing
at the time in Crowle. The Committee were therefore misled by the report on this point.

30 In para.4.3.2 the award is cited where it states that the private roads “are for the exclusive
use of the Owners and Occupiers of ancient inclosures and allotments in the said Parish of
Crowle”.

31 However, the report fails to add that because all the inhabitants of Crowle received public
benefits under the award (i.e. public sand and gravel pits and public drains) they therefore
became (as a group) “owners and occupiers” and thus fell as legitimate users of the private
parish roads.

32 In the same paragraph the report continues and cites a further extract from the award
which states that the repairs to the private roads were to  “be paid for by the Owners and
Occupiers of lands included in the Schedule”

33 The most important part of this clause is however omitted. The award states “and we do
order and direct that the several Private Roads by us set out and awarded shall from time to
time and at all times hereafter be supported and kept in repair by the Constables for the
time being of the respective Townships of Crowle and Eastoft and paid for by the
Owners and Occupiers of Lands included in the Schedule [Doc.8]

34 As pointed out in the “Footnote” to the already submitted Opinion, Parish Constables were
statutory officers. As such they were responsible for presenting “all defects of highways and
bridges”. They were also responsible for ensuring that assessments for the repairs of
highways were collected from those persons upon whom the liability rested by reason of
statute, tenure, prescription or inclosure (see section 56 (1)(a) HA 1980 for the present-day
equivalent liability).

35 As servants of the Court Leet and the Parish Vestry the Constables were only concerned
with public matters affecting the parish as a whole. They were not concerned with strictly
private matters affecting individuals or groups of individuals.

36 Therefore, because the Constables were ordered to keep in repair the Yorkshire Moors
Bottom Road (plus the accompanying Public Drain called the Yorkshire Moors Bottom Drain)
the inference arises that both the road and the drain were public possessions which had to be
protected for the use and enjoyment of the whole parish. They were not private possessions
belonging to, or for, the sole benefit of certain specific individuals.



37 Matters arising from para. 4.3.3 of the report, as to the statutory width of the road, are
dealt with at length below. It seems that the Members were misled into believing that the
Town Council are using the fencing obligations as evidence of status when, in fact, they are,
quite rightly, using them as evidence of the awarded width.

38 In para. 4.3.4 the report states “The earliest evidence officers have found that
Yorkshire Moors Bottom Road is a highway is the Ordnance Survey Name Book 1906”.

39 This statement is misleading and incorrect. Colin Wilkinson was aware by 6 July 2001 (and
certainly by 13 November 2003 at the latest) that Yorkshire Moors Bottom Road was
described as a “Public Road” in an Act of Parliament dated 14 August 1848. Thus, in seeking
to obtain the Members approval, for his recommendation that the application should be
declined, he sought to persuade the Committee to believe something which was not true.

39 The earliest evidence that the road is a public road is the Railway Act of 1848 (see paras.
71-73 of the above Opinion). The Bill was prepared and presented to Parliament in November
1846 only 24 years after the Award was made. This is a crucial piece of evidence which leads
to the inference that if the road was a public road in 1846 it was more likely than not an
ancient highway for the purposes of section 23 HA 1835 and was a highway when awarded in
1822 (see below for a full discussion of the significance of this Act to the matters of the width
and status of the road).

40 On the 1% November 1999 | wrote a paper describing how the above Act was conclusive
evidence as to the status of the roads crossed by the railway. A copy of this paper was sent to
North Lincolnshire Council on the 6™ July 2001.

41 On the 13 November 2003 | met with Mr Michael Doherty (the senior solicitor to the
council). At that meeting | presented a prepared paper (containing extracts from the 1999
paper) setting out why the 1848 Railway Act and Plans are conclusive evidence that
Yorkshire Moors Bottom Road was a Public Carriage Road by 1848 at the latest. As far as |
recall, Mr Colin Wilkinson attended the meeting in his capacity as the council’s Rights of Way
Officer. All parties present had sight of my prepared paper. [Doc. 9]

42 During the course of the meeting | also served upon the Council Solicitor (who has now
retired) a complaint under section 56 Highways Act 1980 requiring the Council to admit that
the Crowle Yorkshire Moors Bottom Road “is a public carriage road for the whole of its width
and length”. The notice cited sections 11 and 12 of the Great Northern Railway Company
Extension Act 1848 (Cap.cxiv) as authority as to status and also cited the awarded width of
66 feet as authority as to width. [Doc. 10]

43 The following day (14 November 2003) Michael Doherty admitted the required facts. His
admission states “The Respondent admits that the said road is a public carriage road for the
whole of its existing width and length”. [Doc. 11]

44 In the absence of the prefix “presently” before the word “existing” | construe the words
“the whole of its existing width and length” to mean the statutory width and length set out in
the award and shown upon the award plan. As no legal event has taken place between 1822
and 2007 which has reduced either the width or length of the road the existing statutory
direction must prevail. It would be contrary to common sense to take the view (as now
promoted by the OMA) that the word “existing” refers to that part of the road which still
survives the unlawful encroachments of adjacent land owners.

45 There is therefore no doubt that the Members were misled by Mr Wilkinson when he
reported that the earliest evidence of the road being a highway was 1906. Because by this
date the road had been considered to be a public road for statutory purposes for at least 58
years.

46 It is therefore of concern that neither the railway documents nor the section 56 admission
by the OMA were put before the Members.



47 1t is however, of greater concern that Mr Wilkinson, the council’s senior Rights of Way
Officer, chose to withhold this important information from the Members of the Committee.
Particularly when he was aware of its existence, and presumably, also aware of its
significance to the matter under consideration.

48 There is no doubt that Colin Wilkinson was aware of the existence of the Railway Act of
1848 when he prepared the Committee Report on the 13t May 2007. Not only had he seen
Document 8 above but he was also in possession of the paper dated 1-11-99 (above). This is
confirmed in a letter he wrote on 14 January 2004 to Mr John McGarry of Thorne enclosing “a
list of documents that comprise the material currently at our disposal”. Item No.10 on that list
was “Colin Seymour paper dated 1/11/99". [Doc. 12]

49 The said paper is headed “The Deposited Plans and Books of Reference to the two Acts of
1848 : The Thorne Improvement Act and the Isle of Axholme Railway Act” . The Council
brought this paper with it to the meeting of 13 November 2003 and the contents of this paper
(plus those of the prepared paper) formed the basis of the admission dated 14 November
2003.

50 Therefore, any reasonable person would reach a conclusion that the Rights of Way Officer
was aware, when he wrote his report, that the earliest evidence that the Yorkshire Moors
Bottom Road was a public road was the Railway Act of 1848 - not the Ordnance Survey
Name Book of 1906.

51 To return to the report. Para 4.3.5 is misleading because the appeal by the Town Council
is only concerned with that section of Yorkshire Moors Bottom Road as considered by the
Inspector in his Decision Letter dated 21-4-05 (marked C-B on the Order Map and
Schedule). This appeal is therefore only concerned with what is shown upon the Definitive
Map and no more. It will be noted that the section 56 notice of 2003 was also only concerned
with the Definitive Map route (i.e. extending from the junction with Dole Road on the north,
southwards, to the junction with Crook O Moor Road.

52 1t is also of concern that the Committee were not informed about the contents of the
Planning inspectorate “Advice Note No 16 - Widths on Orders” (4 February 2007). The Advice
Note was very relevant to the matter being decided by the Members, particularly paragraphs
8-9-10.

53 Para 8 states that “any width recorded in such an order should also be based on
evidence”. Para. 9 confirms “Determination of the width will, if not defined by any inclosure
award . . . be based on evidence”. Para 10 notes the need to “distinguish between the legal
width of the highway and specific “making up” requirements”.

54 The “Guidelines” published by DEFRA on the 12 February 2007, at pages 4 and 5, deal
with Definitive Map Modification Orders and confirm the importance of the width shown on “an
historic plan or map”. The paper also advises Inspectors “where a DMMO is based on an
historic document which refers to other units of measurement (other than metric units) to
reflect those in the drafting of the order”

55 Thus, the Advice Note and the Guidelines (along with the Crowle Award and Railway Act)
gave Colin Wilkinson the lawful authority to recommend to the Committee that it approve the
Town Council application.

56 Instead, he defended his own position (contrary to the evidence at his disposal) that the
road was not considered to be a highway until 1906 and by that time the awarded width of 66
feet had been diminished by 41 feet to 7.5 metres only. Thus (as | understand his argument)
the awarded width can only apply to the private road but cannot apply to the public road
because by 1906 the width had been reduced (lawfully or otherwise).



Conclusion

57 | submit that it is reasonable to conclude that if the Officer had properly
recommended to the Committee on the evidence at his disposal, and had also properly
advised it as to the facts and the law, the Members may not have declined to agree to
the Order sought by Crowle Town Council.

Evidence as to the Statutory Width of Yorkshire Moors Bottom Road

The Inclosure Consolidation Act 1801 and Crowle Inclosure Act 1813

56 The Inclosure Act for the Parish Of Crowle (53 Geo 3 ¢.177) was enacted on 22 June
1813. It was later amended on 20 June 1816 (56 Geo 3 c. lviii). The 1813 Act incorporated
the provisions of the Inclosure Consolidation Act (1801) except where these were varied as
allowed by section 44 (1801). Thus whilst section 11 of the 1801 Act vested the herbage of all
the new roads in the adjoining owners, section 52 of the 1813 Act vested the herbage of the
public roads in the Surveyors of the Highways.

57 Section 8 of the Consolidation Act of 1801 directed the Commissioners to set out “publick
carriage roads and highways”. It was further enacted that “such roads and highways shall be,
and remain thirty feet wide at the least”

58 Section 9 further enacted that “such carriage roads . . . . shall be well and sufficiently
fenced on both sides, by such of the owners and proprietors of the lands and grounds
intended to be divided, allotted, and inclosed, and within such time as such commissioners . .
...shall..... direct or appoint”

59 Section 10 further enacted that the Commissioners were also required “to set out and
appoint such private road, bridleways, footways, ditches . . . drains . . . watering places,
quarries, bridges..... .fences ... (as) ... they shall think requisite . . . . and the same shall
be made, and at all times for ever thereafter be supported and kept in repair, by and at
the expense of the owners and proprietors for the time being of the lands and grounds
directed to be divided” [Doc.13]

60 It was therefore enacted that the roads and roadside fences directed by the Commissions
to be made were “at all times for ever thereafter be supported and kept in repair®. | submit that
within the context of the two Acts and the Award there is a presumption that the word
“supported” also included the requirement to “defend” the awarded width of the private roads
from obstruction or encroachment.

61 Section 24 enacted that if any person did not fence his allotment as directed by the
Commissioners that allotment could be fenced and let by them until the expenses for doing so
were satisfied. Section 28 made it a criminal offence to destroy or damage any fence ordered
to be made by the Commissioners.

62 Section 35 enacted that the Commissioners shall draw up an Award which was to “contain
a description of the roads, ways, footpaths, watercourses, watering places, quarries, bridges,
fences, and land marks, set out and appointed by the said commissioners”

63 The section further enacted that the award and copies “shall at all times be admitted
and allowed in all courts whatsoever as legal evidence . . . . and all other matters and
things therein mentioned and contained, shall, to all intents and purposes, be binding and
conclusive” [Doc. 14]



64 The section also further enacted that “the said maps and plans shall be annexed to and
inrolled with the said respective award, andf shall be deemed and construed in every respect
as and for part of the said award”

Note 2 The evidential value of Inclosure Awards was upheld by the courts in 1976. In the
matter of Re Turnworth Down (1976) 1 Ch 251 at 257, Oliver J. cited CEGB v Clywd C.C.
(1976) 1 W.L.R. 151, where it was stated “An Inclosure Award made under an Act of
Parliament is a form of delegated legislation, its provisions having the same effect as if they
had been enacted in the Act itself. Indeed, the Act of 1801 expressly declares all orders,
directions, regulations and determinations of the Commissioners made or expressed by or in
the Award to be final, binding and conclusive. Such provisions can only cease to have
effect if repealed by a subsequent Act”

Therefore, unless there is legal authority that the width of the awarded road was reduced from
its statutory 66 feet to its present width of 25 feet between the years 1822 and 1848 the
awarded width must prevail as the lawful width of the way today (see below for full discussion)

65 Section 15 of the Enabling Act of 1813 authorized the Commissioners to set out the
“Boundaries of the said Lands and Grounds hereby directed to be divided and inclosed”

66 Section 28 enacted that the allotments “shall be inclosed, hedged, ditched, or otherwise
fenced, and such Fences for ever thereafter repaired by and at the Expense of the respective
Persons to whom the same shall be allotted, within such Times and in such Proportions and
Manner as the said Commissioners shall direct”

67 Section 59 enacted that after the Award was enrolled in the Rolls of the Manor of Crowle
“a true Copy of such Enrolement . . . . shall be allowed as Evidence in all Courts of Law and
Equity” [Doc. 15]

Note 3 The Crowle Award was tested by a court in 1976. Section 59 (above) was considered
in particular by Walton J. in Fison Horticulture Ltd and Others v Bunting (1976) 2 EGLR 120.
The Judge stated that “in his opinion the courts would lend their weight to uphold long-
standing awards if they were unchallenged at the time”. He concluded that “The award was
clearly executed by the commissioners” [Doc.16]

The Commissioners and their Award therefore came through with flying colours 154 years
after the event. The requirements as to the maintenance of roadside fences and the awarded
widths of the roads thus cannot be challenged or disputed today. It is now too late to
challenge that which was not challenged at the time.

68 Section 60 enacted that any person aggrieved by anything done by either the Enabling
Act or the Consolidation Act could appeal to the General Quarter Sessions. However, this
right excluded “such Orders and Determinations of the said Commissioners as are by this or
the said recited Act (i.e. the 1801 Act) directed to be final, binding and conclusive”. Thus,
once again, for the third time, Parliament repeated that the decisions of the Commissioners
were to be “final, binding and conclusive.

69 Section 65, the final clause in the enabling Act, enacted that the Crowle Inclosure Act

could be given in evidence as a Public Act and “shall be admitted as Evidence thereof by all
Judges, Justices, and others”.

The Crowle Inclosure Award 1822 and the Award Map

70 Before setting out any allotments, the first task of the Commissioners was to set out the
“publick carriage roads and highways” as required by section 8 (1801). Of these 12 roads, 1
was set out at 60 feet wide, 4 at 40 feet, 2 at 33 feet, and 5 at 30 feet “between and exclusive
of the ditches”.



71 The Commissioners then set out one “public Bridle and Private Carriage Road” at 30 feet
wide, and, a “Private Carriage and Public Bridle Road” 24 feet wide, plus a Public Footpath.

72 The Award recites that “We do also order direct appoint and award that there shall be the
following private Carriage Roads of the respective widths hereinafter mentioned between and
exclusive of the ditches as and where the same are now respectively set out and made in
over and upon the Lands and Grounds directed to be divided and inclosed by us called the
following names (that is to say)” [Doc.17]

73 The Commissioners then set out 71 Private Carriage Roads. Of these roads 23 were set
out at 15 feet wide, 6 at 18 feet, 4 at 20 feet, 23 at 24 feet, 9 at 30 feet, 1 at 33 feet, 3 at 40
feet, and 2 at 66 feet.

74 It is very significant to this appeal that the two roads set out at 66 feet were the Yorkshire
Moors Top Road and the Yorkshire Moors Bottom Road. These widths were double the width
of that required by the Act of 1801 and much wider than all but one of the Public Roads set
out by the Commissioners.

75 The inference thus arises that because of their location (upon the peat moors) these two
roads were ‘special’ and were ‘different’ from all the other private roads. This was because
they had been traditionally used from time immemorial to carry peat away from the Yorkshire
Moors to all the homesteads in Crowle. Thus they were used a great deal by all the
inhabitants and this need was recognised by the Commissioners when they set them out one
chain wide to accommodate carts and wagons, and the sledges (which were used when the
surface of the moors became waterlogged in Winter).

76 The Award recites “One other Private Carriage Road called Yorkshire Moors Bottom
Road of the width of sixty six feet beginning at the south west corner of the Yorkshire
Moors and extending from thence northeastwardly along the side of the drain dividing
the Yorkshire Common from the Yorkshire Moors to an allotment set out to the
Reverend Godfrey Egremont as Vicar of Crowle” [Doc. 18]

Note 4 The “south west corner” was the township boundary between Crowle and Thorne
where the Crook O Moor Road commenced (see the first Decision Letter dated 21-4-05 para
1). The Moors Bottom Road was therefore a thoroughfare. The law at the time held that all
such thoroughfares be they public or private roads were highways. Therefore, the fact that the
road was set out as a Private Carria%e Road did not preclude it from also being a highway
because at the turn of the 18™ and 19" centuries Parliament recognised two sorts of highways
: Public Highways and Private Highways (see Seymour above on Dunlop at Appendix 1)

It must also be noted that the Yorkshire Moors Top Road was not a thoroughfare in 1822, it
was a cul de sac which ended at the allotment of John Watson. It was therefore not a
highway. It was not until 1852 that the common law changed and cul de sacs were then
considered to be highways (see Pratt & Mackenzie 'Law of Highways’ 19" Ed. page 6). Thus
the Top Road differed from the Bottom Road in this important respect.

77 The Award further recites that “And we do hereby declare that all the Private Roads
by us set out and awarded are for the exclusive use of the Owners and Occupiers of
ancient inclosures and allotments in the said Parish of Crowle”
[Doc. 19]

Note 5 In effect this “exclusive use” included every inhabitant who resided in Crowle. Every
person who lived in the Manor and Parish of Hatfield (which embraced the Parish of Crowle)
had the customary right to dig and carry away peat for their own use from the Crowle
Yorkshire Moors. The only way to the Moors being via the Yorkshire Moors Top Road and
Bottom Road.

This right was confirmed by Mr Justice Mervyn Davies upon Appeal in the Court of Chancery
held at Doncaster (June 1983) [Re the matter of Thorne Waste : William Bunting v The



Commons Commissioner]. He held at page 53 of his Judgment that “In my view it is
reasonable to conclude that turbary was enjoyed in respect of every messuage then within
the Manor. Every socage tenant, every copyhold tenant and every cottager must have
enjoyed a right of turbary” . [Doc.20]

As the Thorne Act of 1811 enacted (above) and as Mr Justice Walton (above) confirmed
“Crowle Yorkshire Common was expressly stated to be in the parish of Hatfield and by
implication the Turf Moors were also in that parish”

The Voting Register for the Thorne Polling District for 1861 confirms that there were 64
persons in Crowle entitled to vote at Thorne. The Register records the nature of their
qualifications and without exception every voter qualified because they held land on “The
Yorkshire Common and Moors”. The only way to access that land from Crowle was via the
Yorkshire Moors Bottom Road. It cannot be disputed that these voters constituted, as a body,
“the public”. [Doc.21]

Thus the use of the road in 1861 was user by the public. However, by this time it was of little
consequence because Parliament had already deemed that the road was a “public road”
within the Railway Act of 1848 (see discussion below). Nevertheless, the Voting Register
confirms just how important the road was to the inhabitants at that time, and by implication to
earlier times also.

78 To return to the Award. The Commissioners also set out a Private Carriage Road at 20
feet wide, and a Private Carriage Road at 24 feet wide which were both awarded “for the sole
use” of specific groups of persons.

79 These two roads are examples of roads which were truly “private roads” (as we use the
word ’private’ today). They were clearly considered by the Commissioners to serve a private
purpose as distinct from the other private parish roads which were needed by everyone in
order to go about their ordinary daily life.

80 Mr. Justice Sedley, at page 26 of Dunlop, accepted the premise that “if the class of
persons is large or vague enough it may be indistinguishable from the public at large”.
Certainly, all the inhabitants of Crowle, or all the above electors of Crowle, constitute a class
of persons large enough to be indistinguishable from the public. Therefore, when they used
the road to the Moors they used that road as of right, as a thoroughfare, and as a highway.

Note 6 In his First Decision Letter dated 21-4-05 Mark Yates the Inspector stated at para.8
“In my view, the use of the term “private carriage road” in an award would not necessarily
mean that public rights do not exist”. He was therefore open to persuasion that the Crowle
Award itself created a highway.

He also commented at para 8 that he had only been given (by the OMA) “a limited extract
from the award”. If he had been presented with the documents now placed before this appeal
tribunal his decision as to the width of the road might have been different.

In a Decision Letter of 28-6-07 (FPS/P2745/7/14M) Inspector D Sleath LLB considered the
term “private road”. He concluded at para 43 “that use of the word ‘private’ during this period
of time was a recognition that although these were public routes, they would tend to be used
more by local people than the wider public and as a consequence the local population would
be responsible for maintenance” [Doc.22]

81 The Court of Appeal recently concluded that the inhabitants who used a village green used
it in their capacity as the public. Simon Brown L.J. said “Has the public access to the track ?
Assuming, as | do, that the inhabitants of Bonnington who are entitled to use the Pinn
as their village green are sufficient to constitute ‘the public’, the answer to this
question is clearly yes in the sense that the public can and probably do walk over the track



during their use of the green” (Massey and Drew v Boulden and Boulden (2003) EWCA Civ
1634) [see RWLR 14.2 pages 51-55)

82 After setting out the private roads, and declaring who could use them the Commissioners
then turned to their maintenance. The Award recites :- “and we do order and direct that the
several Private Roads by us set out and awarded shall from time to time and at all times
hereafter be supported and kept in repair by the Constables for the time being of the
respective Townships of Crowle and Eastoft and paid for by the Owners and Occupiers of
Lands included in the Schedule hereunto annexed intitled A Schedule of Lands liable to the
repairs of Private Roads” [see Doc. 8 above]

83 The obligation to support and maintain was placed primarily upon the Constables (in other
words the Townships). Owners and Occupiers could only be deemed liable for the cost of
repair by reason of long-standing tenure. The rule of law being that the cost of the repair of
roads, set out at inclosure in lieu of ancient roads, was to be met by whomsoever repaired the
ancient roads (Lord Mansfield - R v Flecknow (1758) 1 Burr 461 at 466) [see also Seymour on
Dunlop above at page 5].

84 However, if those liable to pay failed to pay (be they individual owners or single
townships) the duty fell back upon the parish because the parish was ultimately responsible
for the repair of all parish roads. The same situation applies today under the provisions of
sections 56 and 57 HA 1980 where highway authorities are given default powers in respect of
non-repair of privately maintainable highways.

84 It is important to note that before finally setting out the public and private roads, the
Commissioners were required by sections 8 and10 (1801) “to prepare a map in which such
intended roads shall be accurately laid down and described, and to cause the same. . . to
be deposited . . . for the inspection of all persons concerned” (my emphasis)

85 It was further enacted that a meeting was required to be held at which any person who
was aggrieved by the setting out of the said roads could object and then pursue that objection
before the Commissioners and a Justice of the Peace.

86 As the width of the Yorkshire Moors Bottom Road was seemingly not challenged at the
time, the presumption is that it was accepted by all the adjoining allottees as being of a
desirable width for its intended use. That awarded width is therefore now conclusive.

87 Therefore, unless evidence is tended that the width of the road was reduced by statute the
awarded width remains the width of the highway today. For as Mr Justice Walton said about
the Crowle Award (above) “the courts would lend their weight to uphold long-standing awards
if they were unchallenged at the time”.

88 The Award Map, which more likely than not was based upon the map referred to above,
shows the road marked “Yorkshire Moors Bottom Road 66 Feet”. It also shows the road
bounded by the “Yorkshire Moors Bottom Drain” on the south east and bounded by 12
allotments on the north west.

89 The map also shows that each of the twelve allotments has a ‘T’ mark upon the boundary
of the road with the ‘T’ pointing inwards towards the allotment. This mark is very significant. It
indicates that the new allottee was required to make and maintain a living fence (i.e a
hawthorn or quickset hedge) along the boundary of the road. [Doc. 23]

90 It was stated in the Court of Appeal in Collis v Amphlett (1917) 1Ch 232 at 258 that “a ‘T’
mark relates only to a natural growing fence and is only so used” and “a ‘T’ always means a
growers fence plus some land” and “a ‘T’ would not be put to show a wall ; there must have
been a hedge there” [Doc. 24]

91 From the ‘T’ marks on the Award Map the presumption arises that all the owners of
allotments bordering the northern side of the road were required to make and maintain
roadside hedges.



92 This presumption is confirmed by the Award itself (the Commissioners taking their
authority from the recited Acts at sections 10-24-28-35 [1801] and section 28 [1813] ). To cite
just three examples of the fencing directions (from the above 12 allotments) which are typical
of the requirements throughout the Award. The award of Allotments numbered 20 - 12 - 9
state :-

93 “Trustees of Free School - Yorkshire Moors 2a 3r 37p - Also two acres three roods and
thirty seven perches of land on the Yorkshire Moors No on the Plan 20 bounded by Dole
Road on or towards the east by an Allotment awarded to the heirs of John Morrillion on or
towards the west by an Allotment awarded of the Trustees of Walkwoods Dole on or towards
the north and by Moors Bottom Road on or towards the south And we do Order and
Direct that the owners or occupiers of this Allotment shall make and for ever hereafter
maintain sufficient Fences and Ditches on the East North and South sides thereof”
(my emphasis) [Doc. 25]

94 “Thomas Peacock - Yorkshire Moors 4a 1r 37p ... .. No on the Plan 12 bounded . . . .
by Yorkshire Moors Bottom Road on or towards the South And we do Order and Direct
that the owners or occupiers of this Allotment shall make and for ever hereafter maintain
sufficient Fences and Ditches on the east north and south sides thereof and half of the West
side thereof beginning at the South end” [Doc.26]

95 “Woodruffe J S - Yorkshire Moors 7a OrOp . . . . .. No on the Plan 9 bounded . . . . by
Yorkshire Moors Bottom Road on or towards the South and we do Order and Direct that
the owners or occupiers of this Allotment shall make and for ever hereafter maintain sufficient
Fences and Ditches on the West North and South sides thereof” [Doc. 27]

96 From the above directions it is also clear that the allotments to the north of the road were
separated from the road by both a living fence and a ditch. Thus the width of the road was 66
feet “between and exclusive of the ditches”. No part of the full width of the road included
either the northern ditch or the southern drain (Public Drain - Yorkshire Moors Bottom Drain).

97 It cannot be argued that the fences were never made as ordered by the Commissioners.
The First Edition 1” OS map, surveyed between 1819 and 1822 shows that the road was
fenced on its northern side all the way from Dole Road to Crook O Moor Road (i.e The
Definitive Route the subject of this appeal). The Railway Plan of 1846 also shows the
Yorkshire Moors Bottom Road was bounded by a fence on its northern side.
[Doc.28]

98 The Award further recites the obligation to maintain these roadside drains “And in further
pursuance of the said recited Acts we do hereby order and award that all the Fences and
Ditches herein awarded shall be well and sufficiently scoured and cleansed once in
every year by the respective Owners or Occupiers of the Allotments to which the same
Ditches belong And that good and sufficient Tunnels or Bridges shall be made in each and
every of the Gateheads leading into the several Allotments in order that the Water may pass
freely along the same Ditches” (my emphasis) [Doc.29]

99 It was held by His Honour Judge Cracknell in Seymour v Flamborough Parish Council
(see para 2 above) that there remains a binding obligation to maintain a roadside hedge
which is required by an Inclosure Award to be maintained forever. He also held that a local
inhabitant has sufficient interest and therefore the locus standi to enforce the provisions of the
relevant Inclosure Act.

100 Following the Flamborough case, the House of Commons published a Report which
states that “We recommend that the Government should as a matter of priority investigate the
nature and typical incidence of the legal responsibilities for the protection and maintenance of
field boundaries in the Inclosure Acts with a view to issuing guidance on this matter.
Meanwhile, all local authorities should ensure that they are fulfilling their duties under any
private, local or personal acts which apply to their area” (HC 969-1 Session 1997-98)



101 Crowle Town Council, by pursuing this appeal, are fulfilling their duty to ensure that the
statutory width of the Moors Bottom Road is upheld and that the proper field boundaries are
maintained.

102 North Lincolnshire Council on the other hand, by opposing this appeal, and by imposing
its own strategy (of refusing to take action to maintain the boundaries of awarded roads) is
wilfully neglecting its statutory duty.

Summary of evidence from the Inclosure Acts, Award and Map

103 Parliament enacted that the roads and roadside fences were to “ever thereafter be
supported and kept in repair”. Commonsense states that by inference this clause includes
(within the word ’supported’) the protection of the full width of the awarded roads.

104 It is further enacted that the contents of the Award are “binding and conclusive” and to
be “admitted in all courts as legal evidence”.

105 The Award Map is enacted to be part of the Award, and the Award itself is considered be
a lawful extension of the Act. Thus when the Commissioners awarded the road at 66 feet and
described it by name and width upon the Map, they had the full effect of the law behind them.

106 Furthermore, when the allottees were ordered to “make and for ever hereafter maintain
sufficient fences and ditches” against the Yorkshire Moors Bottom Road that obligation was
binding at the time and remains binding today.

107 As the road was awarded “between and exclusive of the ditches” and the ditches were
ordered to be maintained forever, the legal width of the road remains at 66 feet. This width is
the statutory width and it has the full force of two public Acts of Parliament behind it.

108 The statutory width can only be reduced by a lawful act, brought about by further
statutory direction. It cannot be reduced by an unlawful act such as encroachment or the
removal of roadside fences and ditches. Nor can the statutory width be reduced by a
Modification Order. As the Inspectorate admitted to Town Councillor Duffield “the Inspector
does not have such power and only Parliament can do so” (letter 21-12-05).

109 The Award Map confirms the name and width of the road. It also shows the position of
the road in relation to the awarded allotments and to the local road network. The map
therefore confirms that the Yorkshire Moors Bottom Road was intended to be a thoroughfare
when awarded.

110 The ‘T’ marks shown upon the map, along the northern boundary of the road, confirm the
existence of a ‘living fence’. The ‘T" marks (when read together with the directions of the
Award) also confirm the liability of the owner or occupier of that particular allotment to
maintain that fence (and ditch) for ever.

111 Therefore, unless the OMA can produce conclusive evidence that the width of the road
was reduced by statute between the year 1822 (when the Award was made) and 1848 (when
Parliament confirmed that the road was a public road) the width of 66 feet must prevail today.
Because once it was accepted that the road was no longer a private road and was a public
road the awarded width could not be diminished except by lawful means.

112 Thus any reduction in width between 1822 and 1906 (when the OMA claim the road was
first known to be a highway) must have been unlawful unless it was carried out by lawful
authority of which there is no evidence.

113 As | understand it the argument put to the Inspector and to the Committee by the Rights
of Way Officer seems to be : “that because the road was not a highway until 1906, and by
that time the width was far less than 66 feet, the remainder of the awarded width cannot now
be highway, therefore only part of the original width of the road (presently 7.5 metres wide or
less) is a highway today*.



114 In my view this argument put forward by Colin Wilkinson on behalf of the OMA is not
sustainable. It is ill conceived and untenable. Furthermore, it is contrary to the documented
facts and contrary also to the contents of the two Public Acts and the Award and Map. It must
therefore be dismissed as invalid.

115 As the evidence from the Inclosure Acts and Award is both binding and

conclusive, it thus follows that the statutory width of 66 feet of the Yorkshire Moors
Bottom Road must be accepted today as the width of the public road and highway.

The Railway Act of 1848 as Evidence of the Status of the Road

116 The Great Northern Railway Company (Axholme Extension) Act was passed on 14
August 1848 (11 & 12 Victoria cap.cxiv). Section 79 enacted “That this Act shall be a Public
Act"

117 The Bill and the Deposited Plans and Books of Reference were laid before Parliament
on the 30 November 1846. Therefore, any particulars as to the status of public roads, for
example, predate 1846. Such particulars being obtained from the local Surveyors of the
Highways as was the statutory practice. Such Deposited Plans were considered by the
Legislature to be part and parcel of the Bill, and thus became an integral part of the Act when
approved. However, the contents of the Act take precedence over the contents of the
deposited documents because the latter may have been altered at the Parliamentary
Committee stage.

118 The promoters of such Bills were careful to get the status of public and private roads
correct. It was far more expensive to cross a public road than it was to cross a private road
(see Railways Clauses Consolidation Act 1845 (8 Vict. cap. 20) at sections 46 to 68). The
promoters had responsibilities to their shareholders to keep down costs. However, they were
also very conscious that objections as to the status of roads were also very costly to argue in
Private Bill Committees and could delay a Bill for many years. With all these points in mind it
was cheaper to get it right in the first place.

119 Section 11 of the Act is central to the basis of this appeal. It states :-“That it may be
lawful for the Company to construct the said Railways across and upon the Level of the
Turnpike Roads and public Roads numbered on the Deposited Plan as follows; (that is to
say)..... Numbers 2, 48, 101, 106, and 119 in the Township of Crowle ” [Doc.
30]

120 Number 119 on the Deposited Plan for the Township of Crowle was the Yorkshire Moors
Bottom Road. Therefore, by 1848 at the latest the road was acknowledged within a Public Act
of Parliament to be a Public Road. This evidence is conclusive as to the status of the road at
this time, and is persuasive as to its status in the years between 1822 when the Award was
made and the Railway Bill being promoted. [Doc.31]

121 Section 12 further enacted “That for the greater Convenience and Security of the Public
the Company shall erect and permanently maintain either a Station or Lodge at the Points
where the said Railways shall cross on the Level the before-mentioned Roads”

122 These two clauses were therefore inserted both for the benefit of the Company and for
the safety and convenience of the public who used the before-mentioned Public Roads.

123 The base map used for the Deposited Plan of 1846, showing the general line of the
proposed railway, was the 1% Edition of the 1”7 OS surveyed in 1819-1822 (Document 27
above). The Plan shows the railway entering the Township of Crowle from the south, crossing
the County Boundary (the “Old Don River”) and then turning westwards across the Yorkshire
Moors Bottom Road to Thorne Moors and the Township of Thorne. [Doc.32]



124 The Deposited Plans record clearly the crossing of every road, drain and field, all of
which are given a reference number. It is clear from the Plan that Public Road No.119 was
fenced on its northern side and bounded by a drain on its southern side. The Book of
Reference for each Township records the number on the plan, a description of the property,
and the owners, lessees and occupiers.

125 Public Road No. 106 was also awarded as a Private Carriage Road in 1822. It was
called Yorkshire Common Middle Road and awarded the width of 24 feet.

126 Public Road No. 101 was also awarded as a Private Carriage Road and was called
South Moors Road with a width of 24 feet.

127 Public Road No. 48 was awarded as a Public Carriage Road called Broadfleet Road.

128 Public Road No. 2 also appears from the Plan to be an established Public Road running
between Thorne and Crowle Wharf.

129 1t is significant to this appeal that all the roads which linked Yorkshire Moors Bottom
Road with the centre of Crowle in 1848 were considered by Parliament to be Public Roads.
Yet only 26 years earlier they had been awarded as Private Carriage Roads only.

130 The inference is raised once again that many of the Private Roads set out in the Crowle
Award were used by the public of the locality at that time as thoroughfares and highways.
There is no other explanation. For the OMA to simply cite “Dunlop” is to fly in the face of logic,
reason and common sense.

131 By superimposing the route shown by the Deposited Plan of the Railway upon the
Inclosure Map it is possible to determine the names and numbers of the awarded allotments
which the railway proposed to cross. It is then possible to determine from the Book of
Reference whether any of the original allottees or their heirs still survived in 1846.
[Doc. 33]

132 The Award Map and Railway Plan show that after crossing the Yorkshire Moors Bottom
Drain and the Moors Bottom Road the railway (pus limit of deviations) passed through 7
awarded allotments. These were owned by Ann Keightley No.14 - Thomas Lightfoot No.13 -
Thomas Peacock No.12 - John Johnson No.10 - John Stovin Woodruffe No. 9 - John Henry
Maw and the Rev. Richard Venables No. 7 - Rev, Issac Tyson No. 5 The railway then crossed
over the Yorkshire Moors Top Drain and Moors Top Road before entering Thorne Moors.

133 The Deposited Plan of 1846 records these allotments as numbers 120-121-122- 123-
124-128-129. The Book of Reference indicates that Ann Keightley, Thomas Lightfoot, John
Johnson and Henry Lister Maw were still in possession of the land 24 years after the Award
was made. [Doc. 34]

134 The importance of this point being that these persons, as four original allottees, accepted
their allotments upon the understanding that the orders of the Commissioners were binding
upon them.

135 Thus, it therefore follows that in 1822 Thomas Peacock, when awarded allotment No.12,
duly made “a sufficient Fence and Ditch” on the southern side of his allotment bordering the
Yorkshire Moors Bottom Road. A fence that he was legally obliged by the terms of the Acts
and Award to “for ever hereafter maintain”.

136 In the matter of R v Inhabitants of Haslingfield (1814) 2 M & S 557 concerning a case
involving an Inclosure Act, Lord Ellengborough stated at page 561 “The general rule certainly
is that where a person is required to do an act, the not doing of which would make him guilty
of criminal neglect of duty, it shall be intended that he has duly performed it unless the
contrary be shewn” (as cited by Sir Patrick Devlin in R v The Inhabitants of the Parish of
Enford (28-3-56) (see report of case in BBT 2004/2/19)



137 It is therefore more probable than not, that when the Deposited Plans were drawn the
fences shown alongside the road were the same fences which had been erected 24 years
before.

138 It is also more probable than not, that all the above named surviving allottees originally
accepted the width of the road (as proposed by the Commissioners at 66 feet) when it was
first set out upon the plan prepared for the public meeting required by section 8 (1801).

139 Thus, in the absence of any evidence to the contrary it must be presumed that in
1846 the original inclosure hedges survived. Therefore, the width of the road must
have been the same width then as it was when awarded 22 years before. If this is the
case, then the width of the road must be 66 feet today because there is no evidence
that any legal event has happened between 1846 and 2007 to reduce that width.

140 To return to the Book of Reference. The Book lists Number 119 on the Plan as
“Occupation road”. Section 11 of the Railway Act however refers to this number as a “Public
Road” and because the Act was passed two years after the Plan was made, the words of the
statute prevail.

141 The Book further records that the road was jointly owned by five named owners (those
owning Parcels 120 to 128) and by the “Constables of the Township of Crowle”.

142 It was common practice at this time for Books of Reference to include as “owners” of
roads and highways those persons who had the legal right of entry from that road into their
field, or, who owned the right to the herbage in the road adjacent to their field. The Book
shows that roads 101 - 106 -110 were all jointly owned by the “Surveyors of the Highways”
and by adjoining occupiers.

143 As the Railway Act confirms, and highway records support, in this part of the country
many public roads were called “Occupation roads” or “Public Occupation Roads”. The term
“occupation road” in itself did not mean (and does not mean today) that no public rights
existed over that route. Every case must be looked at against its surrounding circumstances.

144 Finally, to look again at the inference that if the road was a Public Road (and highway) in
1846-8 it was, more likely than not, a highway when awarded in 1822.

145 In the matter of Carshalton UDC v Mizen (1926) J. P. 335-6 (5-6-26) it was held that the
court might infer from evidence going back to 1855 that the same conditions applied in 1835
and therefore the highway itself existed in 1835. [Doc.35]

146 | submit that In the circumstances under consideration the tribunal may properly
accept on the evidence before it, that Yorkshire Moors Bottom Road was used as a
highway and a thoroughfare by the public of the locality from the moment it was
directed to be set out and inclosed.



Summary and Conclusion

The Decision to reject the Application by Crowle Town Council

147 The decision by the Planning Committee to reject the application by the Town Council
was unlawful from the very beginning. The Rights of Way Officer failed to properly advise
Members as to the law and the facts when he made his recommendation. The decision was
therefore unlawful.

148 The Committee was misled by the officer when he stated that the road was not known to
be a highway before 1906. He had statutory evidence at his disposal which showed
conclusively that the road was a Public Road in 1848. This omission as to fact was a crucial
one to the matter at issue.

149 To support his own recommendation the officer stressed the importance of the Dunlop
case. He failed to provide the Members with any alternative view of that case which is
continually being discounted by courts and tribunals when reaching their decisions. The case
has no application as to the statutory width of the road nor does it have any application to
events after 1848 even if it had any application before.

The Inclosure Acts of 1801 and 1813 and the Award and Map of 1822

150 The two Acts direct that the Award is final, binding and conclusive, and, is legal evidence
in all courts. Therefore, the orders of the Commissioners as to the width of the road and the
maintenance of the boundary fences had the full authority of Parliament behind them. The law
recognises that binding authority today.

151 The validity of the Crowle Award was tested in the High Court in 1976 and found by the
Judge to be good. He said that the courts would “uphold long-standing awards if they were
unchallenged at the time”. The width of Yorkshire Moors Bottom Road was not challenged at
the time and was therefore approved by the adjoining allottees who had the right of appeal.

152 When directing the roadside fences to be maintained forever the Commissioners were
following the requirements of the 1801 Act. These requirements remain binding today and can
be enforced by the courts.

153 The Award Map was approved by the allottees. The Map confirms the name of the road
as being the Yorkshire Moors Bottom Road. It confirms that the road is “66 feet” wide.

154 The Map further confirms the position of the road within Crowle and thus by inference
confirms that the road was intended to be a thoroughfare which linked the road with Crowle to
the east and Crook O Moor in Thorne to the south west.

155 The Award Map also confirms, by a series of ‘T’ marks alongside the boundary of the
road, that the allottees were required to make and maintain a living fence (i.e. a hawthorn
hedge).

156 The First Edition of the 1”7 OS map (surveyed 1819-1822) confirms that the fences
alongside the northern boundary of the road had been made as directed. The Deposited Plan
for the Axholme Railway further confirms that these fences were still in position in 1846 when
the road was considered to be a Public Road.



The Railway Act of 1848

157 The Railway Act of 1848 was enacted as a Public Act. Therefore, its provisions cannot
be disputed or challenged today. The road was shown upon the Deposited Plan as parcel
number 119. Section 11 of the Act states that parcel 119 was a “Public Road”. This statutory
record is conclusive evidence as to fact and as to the legal implications involved.

158 The Act further confirms that other roads which connected the Yorkshire Moors Bottom
Road with the Township of Crowle were also Public Roads notwithstanding that they also
were awarded as Private Roads.

159 The Book of Reference also confirms that several of the original allottees of 1822 still
survived in 1846. Thus the presumption is raised that the fences which they were ordered to
maintain still survived and bounded the road as shown on the Deposited Plan. Therefore, the
awarded width must have still been intact 24 years after the Award was made.

160 The Book further confirms the significant fact that the Constables of Crowle retained their
legal interest in the road which was originally awarded by the Commissioners. By 1846 not
only were the Constables responsible for the support and repair of the road but they were
also recorded as being owners of the soil. This ownership continued until the LGA 1894
vested the property of the Vestry in the Parish Council.

The railway documents support the inference from other evidence that the road was used by
the local inhabitants as a thoroughfare and highway from the moment it was set out in lieu of
the former ways across the Yorkshire Moors. Because if the road was a public road by 1846,
given the circumstances and its location, it must have been a highway before that time. The
railway documents did not create the Public Roads they merely recorded their status and
existence.



Final Conclusion

161 As there is no evidence to the contrary it must be concluded that the statutory
width of the Yorkshire Moors Bottom Road is 66 feet between and exclusive of the
ditches (or where the ditches should be).

162 The evidence of the Inclosure Acts and Award is binding and conclusive.
Therefore, as no legal event has taken place since the road was awarded in 1822 to
alter or diminish the statutory width of 66 feet that width remains the lawful width
today.

163 The roadside fences which were ordered to be made and maintained in 1822 were
still in position in 1846. Therefore, if the road was originally 66 feet wide it remained the
same width when Parliament recognised the road as a Public Road.

164 Once the road was accepted to be a Public Road it remained a Public Road and
any encroachment or diminishment became unlawful (notwithstanding whether or not
it was unlawful before that time).

165 As the road was considered to be a Public Road in 1848 the inference arises that it
was a highway before this date, and, in all probability had been used by the public of
the locality as a thoroughfare from the moment it was set out.

166 The liability to support and repair the road was placed upon the Constables of the
Township. By 1846 they were also regarded as the owners of the road. As the
Constables were public officers they were not concerned with private matters.
Therefore, their legal interest in the road adds weight to the presumption that from
1822 onwards the road was a highway. In the terms of the law at that time it was in fact
a “Private Highway”.

167 The roadside fences were ordered to be maintained forever. As the courts have
declared, any removal of roadside hedges required by statute to be so maintained is
unlawful. Therefore, the present encroachments upon the awarded width of the road
(reducing it by 40 feet) have no lawful foundation.

168 The leading case on the requirement to maintain Inclosure Fences is Garnett v
Pratt (1926) All ER 333. (This case was cited by Judge Cracknell in Seymour v
Flamborough Parish Council (1997) - see Para 2 above). Lawrence J. stated at 336B “It
seems to me that it would be extraordinary if, after he (the Commissioner) had directed
the fences to be erected, the persons on whom he had laid that obligation could, the
moment after they had erected them, have pulled down the fences, or let them go into
decay, so that after a few years they would be useless. . . . If that were true the Act
would be a farce” [Doc. 36]

169 It would make nonsense of statutory law if, by a series of unlawful acts, a person
could encroach upon the awarded width of the Queen’s Highway and then claim
possession and title. It has been held for many centuries that a highway cannot be
taken by adverse possession for “the public cannot release their rights“. Therefore,
the acknowledged maxim applies “Once a highway always a highway”.

170 No local authority may grant anyone (by inference or not) a valid licence to
commit an unlawful act. Neither can a Highway Authority lawfully pass a Cabinet
Resolution which turns a statutory duty into a mere discretionary power. Therefore,
when North Lincolnshire Council resolved to defend existing boundaries of roads
rather than seek to establish ancient boundaries, it was acting ultra vires.

171 Finally, | respectfully submit that this appeal should be upheld.
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172 | also submit that this appeal must succeed on one point at the very least, which is
the removal of the word “maximum” from the width recorded upon the Definitive
Statement.

173 Advice Note No 16 (February 2007) and Guidance Note of 12 February 2007 both
confirm that Inspectors should “put in an actual width” which should be “based on
the available evidence” (such as an inclosure award). As the terms “minimum width”
and “maximum width” lead to uncertainty they should not be used.

174 Therefore, | further submit that the Definitive Map and Statement should be
modified by deleting the description of the Byway as being “of a maximum width
of 7.5 metres” and by inserting instead the words “having a width of 20.12 metres (66
feet)”.

Colin Seymour

73 St. Hilda Street Bridlington YO15 3EE 13 August 2007
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Crowle Town Council Appeal : Documents submitted by Colin Seymour

1 Case - Rv Surrey CC ex parte Send PC (1979) 40 P & CR 390

2 Case - LB Red bridge v Jacques (1971) 1AER

3 Report - NLC - “Strategy” for dealing with encroachments (23-7-03)

4 BBT Extra - 21-5-07 re R v Sussex CC ex parte Tandy (Times LR 21-5-98)

Case - Rv SS Env.ex parte O’Keefe (1989) Byway & Bridleway 1989/4/16
Report - Colin Wilkinson to NLC Committee (24-5-07)

Statute - Section 41 Thorne Inclosure Act (1811)

Crowle Award (1822) re repair of Private Roads

Paper - Seymour to NLC (13-11-03)

10 Notice - Section 56 HA 1980 Seymour to NLC (13-11-03)

11 Response - Section 56 HA 1980 NLC to Seymour (14-11-03)

12 Letter - Colin Wilkinson to John McGarry of Thorne (14-1-04)

13 Statute - Section 10 Inclosure Consolidation Act (1801)

14 Statute - Section 35 (1801) above

15 Statute - Section 59 Crowle Inclosure Act (1813)

16 Case - Fisons v Bunting (1976) 2 EGLR 120

17 Crowle Award (1822) re setting out Private Carriage Roads

18 Crowle Award re Yorkshire Moors Bottom Road

19 Crowle Award re user of Private Roads

20 Case - Bunting v Commons Commissioner (1983) Court of Chancery

21 Voting Register - Thorne 1861

22 Decision Letter Mr D Sleath LLB (28-6-07) Ref. FPS/P2745/7/14M.

23 Crowle Award Map (1822) showing ‘T’ Marks and Y. M. Bottom Road
24 Case - Collis v Amphlett (1917) 1 Ch 232 at 258

25 Crowle Award re Allotment No. 20

26 Crowle Award re Allotment No.12

27 Crowle Award re Allotment No. 9

28 Map - First Ed. 1” OS surveyed 1819-1822

29 Crowle Award re obligation to maintain fences and ditches

30 Statute - Section 11 Great Northern Railway (Axholme Ext.) Act (1848)
31 Deposited Plan - Axholme Ext. Railway (1846) showing Parcel No. 119
32 Deposited Plan - Showing route of Axholme Extension Railway (1846)
33 Plan - Showing route of the Railway superimposed upon the Award Map
34 Book of Reference - that part Township of Crowle crossed by the Railway
35 Case - Carshalton UDC v Mizen (1926) JP 335-6 (5-6-1926)

36 Case - Garnett v Pratt (1926) cited in Seymour v Flamborough PC (1997)

©O© 0o ~NO O,

Note - | do not have the complete copy of the Crowle Inclosure Award. Some of the above
documents are copied from a typed transcript prepared by one of the local authorities
involved in this matter. If the contents of that transcript are disputed then | believe that Crowle
Town Council have a copy of the original Award. Neither local authority have a good copy of
the Award Map. Sadly a new part copy sent to me by Lincolnshire Archives is a poor digital
copy which is very faint. Hopefully the tribunal can manage with that copy.

Colin Seymour
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RESPONSE

To the Statement of Response dated 20-9-07 made by the Authority to the Appeal
Submission made on behalf of the Town Council on 13-8-07

1 I have read the statement in response to the Appeal prepared on behalf of the Authority. |
do not accept its conclusions. Nor do | accept the facts and logic upon which those
conclusions are based. The authority misdirects itself as to the law and practice of the time in
question when matters were very different from what they are today.

2 However, having noted the points made by the Authority | do not propose to take up any
more Tribunal time by responding to them. Therefore, | rely upon my submission presented
on 13 August 2007 and stand by the matters raised therein | have nothing of substance to
add to it. However, if the Tribunal wishes to raise any questions, or wishes clarification on any
matters, then | will do my utmost to answer those questions.

3 Meanwhile, | think that it might be helpful to the Tribunal if | clarify, for the avoidance of
doubt, two matters which | raise in my submission and which are challenged by the Authority.
These concern the Railway Act and the Constables of the Parish.

Two Matters of Clarification
(a) The Railway Act of 1848

4 | refer the Tribunal to the DMO Consistency Guidelines (April 2003) at Section 10, and also
to (as directed by para. 10.2 of the Guidelines) the Rights of Way Law Review, Section 9.3
page 21. Both articles deal with the evidential value of statutory Railway Documents.

5 The Act of 11-12 Vict. Cap cxiv was (as section 79 enacted) a Public Act (see Doc. 30).
Therefore, its provisions were afforded more careful public scrutiny than otherwise would
have been the case.

6 The fact that the railway was never built in the proposed situation (due to circumstances
outside its control) does not alter the fact that the matters contained within sections 11 and 12
of the Act are conclusive as to the status of the roads referred to. Therefore, that which
Parliament enacted in 1848 (after due consideration by the appropriate committee) cannot
now be challenged as to fact without very powerful new evidence indeed. No such new
evidence has been tended by the Authority.

7 Railway Companies had to protect the interests of their shareholders. Therefore, at all
times they attempted to minimise the costs of building the railway. As it was far more
expensive to cross a public road than it was to cross a private road the enabling Act would be
unlikely to declare a road to be public if there was any doubt at all as to its status.

8 The status of each road was confirmed by the Surveyors of the Highways of every Parish
through which the line passed in order to ensure that no public rights were lost by default.
Furthermore, the Book of Reference was also signed by the Lord of the Manor who was
required to verify its accuracy.

9 After a line had been surveyed and the Plans and Book of Reference compiled and
deposited with the local Clerk of the Peace and Parliamentary Office, the Bill then went
through various committee stages before being approved or rejected. During these committee
stages alterations could take place to the content of the Bill before the final Act was passed.
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10 The Plans and the Book for the GNR extension were deposited at Wakefield on the 30th
November 1846 with the Clerk of the Peace for the West Riding of York (County Record
Office reference number 1846/5). The Railway Act was passed on the 14 August 1848.
Therefore anything shown within the Book of Reference had plenty of time to be amended by
Parliament.

11 Thus whilst the Book of Reference states that certain roads were only an “Occupation-
road”, section 11 of the Act confirms that nos.101 - 106 - 119 were in fact “public Roads” as
far as Parliament was concerned. The law holds that the contents of any such statute take
precedence over the contents of the Deposited Plans and Book of Reference prepared earlier
for that Act.

Note In this part of the country a commonly used term was “Public Occupation Road” (see
Doc. 41 below : Lindsey Quarter Sessions Easter 1808). Thus there was nothing unusual in
the Railway Surveyors calling the road an occupation road and the legislature referring to it as
a public road.

12 In 1848, the Great Northern Railway Company was required to abide by the Railway
Clauses Consolidation Act 1845. Section 46 (1845) states that no public highway could be
crossed on the level “except where otherwise provided by the special Act”. Section 47 (1845)
then makes provision for such ‘level-crossings’ to have gates and a crossing keeper
(Doc. 37)

Note - Pratt and Mackenzie 'Law of Highways’ (19th Ed) make the point at note (b) page 941
that “The expression ‘public highway’ in this section does not include a public footpath” (see
Doc.37 above).

13 Consequently, sections 11 and 12 appeared in the 1848 Act. Each public road to be
crossed on the level was identified by the Company by reference to the Deposited Plan. The
Company further undertook to “erect and permanently maintain either a Station or Lodge at
the Points where the said Railways shall cross on the Level the before- mentioned Roads”
(see Doc. 30)

14 It defeats commonsense to argue that the Yorkshire Moors Bottom Road was not a public
road in 1848. Because the Railway Company would not have been prepared to have gone to
all that additional expense (and time and trouble) if all the roads referred to in the section
were not considered by parish officers to be public roads before the Act was passed.

15 The Authority argues (para 4 page 26) that the words within the Act  “is not conclusive
evidence but evidence of reputation only”. This is nonsense. An Act of Parliament is the law at
the time it was enacted. It is the best evidence. It is most certainly not hearsay evidence.

16 Thus the words within the Railway Act stating that the road was a “public Road” is the
best evidence of status at that time. Indeed, the Act declares at section 79 “And be it
enacted, That this Act shall be a Public Act, and shall be judicially taken notice of as such”.
The Tribunal must therefore take notice that Yorkshire Moors Bottom Road was a public
carriage road in 1848.

17 The concept of Parliamentary supremacy must therefore prevail and section 11 of the

statute must be accepted on its face value. It thus follows that the Yorkshire Moors Bottom
Road must be accepted to have been a “public Road” before the 14 August 1848.

(b) The role of the Constables of Crowle re the Highway Act 1773
18 | refer the Tribunal to ‘New Law Dictionary’ (5th Ed. 1744) Giles Jacob; ‘The Justice of the

Peace and Parish Officer’ (16th Ed.1788) Richard Burn; Highway Act 1773 (13 Geo 3 ¢.78);
'Potts Law Dictionary (1803).
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19 A Parish Constable occupied (for a period of time) a permanent position within the
township. He was appointed by the Court Leet and sworn in by the Justices of Peace at the
Quarter Sessions. His position was different from that of the Highway Surveyor for the Parish
who was annually appointed to his post for one year only and had to account for his actions to
the Justices. Thus Highway Surveyors came and went, whilst the position of Constable
seemingly provided more certainty and continuity within the community.

20 Jacob (1744) above, states that the “Constable is the principal officer” (within a town) and
that “Constables... were the . . . Head Officers of Places”. He also states that “The constable
must present . . . all defects of highways and bridges and the names of those who ought to
repair them . . . and all common nuisances in streets and highways”. He also states that one
of the duties of the Constable was “To be aiding and assisting in putting the Acts in Execution
relating to the repairing of the Highways”.

21 Therefore there was nothing unusual about the Constables of Crowle being regarded as
having a legal interest in a public road within their township. Because, out of all Officers of the
Township it was the Constables who were most concerned with the administration of the law
concerning highways.

22 The highways and roads set out by reason of the Crowle Inclosure Act of 1813 fell within
the provisions of the Highway Act 1773 (which remained in force until the 20 March 1836
when repealed by section 1 HA 1835). The “Constables” played an important part in the
administration of this Act.

23 The Constables were responsible to the Justices for the selection of the Surveyor of the
Highways on the 22 September of each year, as set out within the Preamble to the Act.
(Doc. 38)

24 They were also responsible for many other administrative matters concerning highways.
Out of the 40 statutory forms which comprised “The Schedule” to the 1773 Act the Constables
were responsible for the processing of the procedures covered by nine of these forms (1-3-4-
5-31-36-37-38-39) (see Form No. 1 for example in Document 38 above).

25 As the Constables were the direct link between the Courts and the Vestry they must have
had a good knowledge of Highway Law and its application at that time. They must also have
been aware that at the beginning of the nineteenth century many so-called private roads were
used by the public as highways. They must also have been aware, from their many visits to
the Quarter Sessions, that Orders were made by the Sessions under the Highways Act 1773
regarding private roads within the county.

26 Lincolnshire Quarter Session records confirm that many applications were made under
section 57 Highways Act 1773 seeking the use of extra horses in winter upon private roads
(i.e. private roads which were highways) (Doc. 39)

27 On 14 October 1822 the minutes of the Bourne Sessions of Kesteven Quarter Sessions
record “Order for additional number of horses on  private roads under the General Highway
Act of 13 Geo 3 (Draft Minute Book page 546). A similar Order had been made on 18 October
1821 (page 445) and others were made on 13 October 1823 (pages 656-7) and on 25
October 1824 (page 764).

Note These examples (plus the plan - see Doc.41 below) were sent to me on 30 August
1985 by Chris Padley (author of article on ‘Tithe records’, RWLR section 9.3 page 25). He
was unable to get copies from Lincolnshire Archives due to the books being fragile.

28 The Highway Act 1773 was only concerned with public matters. Likewise, any
presentment, or indictment, or application to the court, or Order made by the court under the
Act, would only be valid if it concerned a highway. The Quarter Sessions had no powers to
deal with matters arising upon strictly private roads which were not used by the public.
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29 As many statutes and law reports confirm, at the time the Crowle Award was made there
were two sorts of highways : public highways and private highways. Both were recognised by
Parliament and by the Courts.

30 The Methley Inclosure Act of 1786 at page 18 refers to “public and private highways” (for
further details about the Methley Award see pages 23 and 24 of “The Dunlop Judgment : A
Perilous Path to Follow” Colin Seymour (1999) published on BBT website under ‘The
Seymour Papers’) (Doc. 40)

31 In the matter of R v Flecknow (1758) 1 Burr 461 at 463 Lord Mansfield stated “and this Act
directs public and private highways to be laid out® (this case was cited at para.83 of
submission dated 13-8-07)

32 Nuisances on strictly private roads were of no consequence to the Constables. These had
to be pursued privately in the Court of Common Pleas rather than by Indictment at the
Quarter Sessions. This, in effect, was the great difference between public and private roads at
the turn of the eighteenth century : the mode of prosecution for nuisance rather than who
could use the way or who should repair it.

Note Mr Justice Sedley touched upon this point in the Dunlop Case when he said “It may well
be upon this distinction that the decision in R v Hammond turned” (see page 22 of the
unrevised court copy of the judgment dated 29 March 1995). Unfortunately, he was not led in
the right direction by either learned counsel and therefore the matter was not pursued.

33 In 1846, the Constables of the Township of Crowle must have been very aware of the
difference between strictly private roads and those private roads which were highways.
Otherwise they would have objected to the section in the Railway Act which stated that the
road which they owned and repaired was a public road rather than a private occupation road.

34 The Constables must also have been aware, from their many  contacts with the Quarter
Sessions, that in the nearby West Riding, and in Lincolnshire, the Justices recognised a
species of road called a “Public Occupation Road” (Doc. 41) and (Doc. 42)

35 Finally, |1 do not know why the Yorkshire Moors Bottom Road was stated in 1846 to be
owned by the Constables of the Township of Crowle rather than by the Surveyors of the
Highways. As the Constables were (to quote Jacob) the “Head Officers” or “the principal
officers” of the Township | do not think that any conclusion can be drawn from this difference
in ownership, particularly when the Constables were apparently senior to the Surveyors.

36 The fact remains that by 1848 the Yorkshire Moors Bottom Road was recognised as a
public road. It was owned by the principal Township Officers who were responsible for its
repair and were also responsible for ensuring that no common nuisances occurred along its
length.

37 Therefore, it is too late now, 159 years later, for the present Authority to be casting doubt

upon either the status of the road or the status of the Constables who owned and repaired
that road.
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Mr B Duffield National Rights of Way Casework Team
Crowle Town Council Citygate
: . Gallowgate
Hollydene : Newcastle upon Tyne
Windsor Lane : NE1 4WH
CROWI.‘E . ’ Switchboard: 0191 201 3300
North Lincolnshire Direct line: 0191 202 3641
DN17 4EQ Fax: 0191 202 3744

il: Julie. .gsi.gov.uk
Ourref: NATROW/Y2003/520A/07/52 Email: Julle HUME@gone gsi gov

Date: 14 January 2009

Dear Sir

WILDLIFE AND COUNTRYSIDE ACT 1981

APPEAL UNDER PARAGRAPH 4(1) OF SCHEDULE 14

BY CROWLE TOWN COUNCIL AGAINST THE DECISION OF NORTH
LINCOLNSHIRE COUNCIL NOT TO MAKE AN ORDER UNDER SECTION 53(2)
IN RESPECT OF VARYING THE PARTICULARS WITH REGARD TO THE WIDTH
OF BYWAY OPEN TO ALL TRAFFIC (BOAT) 21, YORKSHIRE MOORS BOTTOM
ROAD, BETWEEN DOLE ROAD AND CROOK O’'MOOR ROAD, PARISH OF
CROWLE

1. | am directed by the Secretary of State for the Environment, Food and Rural
Affairs to refer to the appeal of Crowle Town Council made under Section 53(5) of,
and Paragraph 4(1) of Schedule 14 to, the Wildlife and Countryside Act 1981 against
the decision of North Lincolnshire Council not to make an Order modifying their
Definitive Map and Statement for the area by varying the particulars of Byway Open
to All Traffic (BOAT) 21, known as Yorkshire Moors Bottom Road, which is shown-on
the attached Annex B map and which runs from its junction with Dole Road and
extends in a generally south westerly direction to its junction with Crook O'Moor
Road, so that its width is given as 66 feet (as opposed to its 7.5 metres definitive
width).

2. An Inspector, Susan Doran BA Hons MIPROW, has carefully considered all the
submissions made with regard to this appeal and has submitted her report to the
Secretary of State. A copy of the Inspector’s report is attached as Annex A to this
letter. The case for Crowle Town Council as the appellant and the case for North
Lincolnshire Council are set out in paragraphs 6 to 31 and 32 to 49, respectively, of the
Inspector’s report. Third party submissions of Mr J Carney are set out at paragraphs
50 to 55. The Inspector, whose conclusions are set out in paragraphs 56 to 72 of her
report, has recommended, at paragraph 73, that the appeal be allowed.
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Annex A

I Report to the - . The Planring nspectorate
Secretary of State for %ﬁ::sgz rovse
Environment, Food Bristol BS1 6PN
and Rural Affairs emallenaires@pins gsi.

gov.uk

by Susan Doran BA Hons MIPROW

an Inspector appointed by the Secretary of State ! Date: 20 March 2008
for Environment, Food and Rural Affairs

WILDLIFE AND COUNTRYSIDE ACT 1981
REPORT INTO AN APPEAL BY
CROWLE TOWN COUNCIL
AGAINST THE DECISION OF
NORTH LINCOLNSHIRE COUNCIL
NOT TO MAKE AN ORDER UNDER SECTION 53(2)
IN RESPECT OF
VARYING THE PARTICULARS WITH REGARD TO THE WIDTH OF
BYWAY OPEN TO ALL TRAFFIC 21, YORKSHIRE MOORS BOTTOM RCAD,

BETWEEN DOLE ROAD AND CROOK O’'MOOR ROAD, PARISH OF CROWLE

File Ref: NATROW/Y2003/529A/07/52




REPORT TO THE SECRETARY OF STATE FOR ENVIRONMENT, FOOD AND RURAL AFFAIRS
Ref: NATROW/Y2003/529A/07/52

e the Crowle Inclosure Award which set out the parcels of land to the
immediate west of the Road, with a prescribed boundary to be
maintained thereafter

e a photograph of a boundary marker post (in situ) set out by Humberside
County Council during the 1970s at a distance of 66 feet from the Bray
of Moor Bottom Drain

e 2a lettér from the Planning fnspectorate confirming the Inspector (in
reaching his decision on the Order) did not have authority to overturn
Parliamentary- Awards

Summary of the Appeal® and additional comments submitted during the Appeal
process

9. The General Inclosure Act of 1801 and_the Crowle Inclosure Act of 1813 direct
that the 1822 Crowle Inclosure Award is final, binding and conclusive, and is
legal evidence in all courts. The orders of the Commissioners as to the width of
the Road and the maintenance of the boundary fences had the full authority of
Parliament behind them.

10. The validity of the Crowle Inclosure Award was tested in the High Court in 1976
and found by the Judge to be good. He said the courts would “uphold long-
standing awards if they were unchallenged at the time”. The width of the Road
was not challenged at the time and was therefore approved by the adjoining
allottees having the right of appeal. It may be presumed that all roads directed
to be set out and awarded by the Commissioners were set out to their awarded
widths between 1816 and 1822. .

11. When directing that roadside fences be maintained forever, the Commissioners
were following the requirements of the 1801 Act - these remain binding today.
The Award Map was approved by the allottees. It confirms the Road’s name

. and that it is 66 feet wide. It confirms its position within Crowle and by

- inference that it was intended to be a thoroughfare linked with Crowle to the
east and Crook O'Moor in Thorne to the south-west. The Award in effect set out
private roads to be used by the inhabitants of the whole township: all the
inhabitants of Crowle had an established right to dig and carry away peat from
the Yorkshire Moors before the Crowle Inclosure Act was passed, as confirmed
by the Thorne Inclosure Act 1811. Thus, the inhabitants of Crowle constituted
the public of the locality. In the Dunlop® case it was held if the class of persons
entitled to use a private road is large enough they are indistinguishable from
the public at large. Therefore, Dunlop has no application here.

12. The Award Map also confirms, by a series of ‘T’ marks alongside the Road
boundary, that the allottees were required to make and maintain a living fence
(i.e. a hawthorn hedge).

* Legal submissions regarding the appeal are made by Mr C Seymour on behalf of Crowle Town Council. He states
that he has a personal legal interest in the matter, Mr Seymour relies on his submission 13 August 2007 and only
where specifically mentioned in it, on his submission of 27 May 2005. Additional submissions have been made by
the Town Council.

* Dunlop v Secretary of State for the Environment and Cambridgeshire County Council QBD [1995) 94 LGR 427




REPORT TO THE SECRETARY OF STATE FOR ENVIRONMENT, FOOD AND RURAL AFFAIRS
Ref: NATROW/Y2003/529A/07/52

18.

19.

20.

the 1848 Railway Act. Their ownership of the Road continued until the Local
Government Act 1894 vested the property of the Vestry in the Parish Council.

The railway documents support the inference from other evidence that the
Road was used by the local inhabitants as a thoroughfare and highway from
when it was set out in lieu of the former ways across the Yorkshire Moors. If
the Road was a public road by 1846, given the circumstances and its location,
it must have been a highway before that time. The railway documents did not
create the public roads they merely recorded their status and existence. Once it
was accepted that the Road was no longer a private road but was a public road,
the awarded width could not be diminished except by lawful means.

As well as accessing allotments it served the northern end of Crowle and its
farmsteads as a route to the goods and passenger railway station at Medgehall.

A comparison of the 1910 Finance Act and a recent sales document for a parcel
of land abutting the Road shows the land parcel has increased in size.

Conclusions

21.

22.

23.

24.

As there is no evidence to the contrary, it must be concluded that the statutory
width of the Road is 66 feet between and exclusive of the ditches (or where
they should be).

The evidence of the Inclosure Acts and Award is binding and conclusive.
Therefore, as no legal event® has taken place since the Road was awarded in
1822 to alter or diminish the statutory width of 66 feet that width remains the
lawful width.

The roadside fences which were ordered to be made and maintained in 1822
were still in position in 1843. Therefore, if the Road was originally 66 feet wide -
it remained the same width when Parliament recognised it as a public road.

Once accepted to be a public road, it remained a public road and any

- encroachment or diminishment became unlawful (notwithstanding whether or

25.

26.

27.

not it was unlawful before that time).

As it was considered to be a public road in 1848, the inference arises that it
was a highway before this date, and, in all probability, had been used by the
public of the locality as a thoroughfare from the moment it was set out.

The liability to support and repair the Road was placed upon the Constables of
the Township. By 1846 they were also regarded as the owners of the Road. As
the Constables were public officers, they were not concerned with private
matters. Therefore, their legal interest in the Road adds weight to the
presumption that from 1822 onwards, the Road was a public highway. In the
terms of the law at that time it was in fact a “Private Highway”.

The roadside fences were ordered to be maintained forever. As the courts have
declared, any removal of roadside hedges required by statute to be so

5 A member of the Town Council who researched the Quarter Sessions records found no evidence of an Order
reducing the Road’s width. Evidence was found of an action in 1885 concerning private carriage roads which it is
said shows the local highway authority had a statutory duty to repair and maintain private carriageways




REPORT TO THE SECRETARY OF STATE FOR ENVIRONMENT, FOOD AND RURAL AFFAIRS
Ref: NATROW/Y2003/529A/07/52

a highway, if that highway is to be taken to have a width of 66 feet. Or, it must
be more probable than not that the boundaries the Appellants contest existed
when highway status was attained are the same as set out under the Award.
Otherwise the contention must fail because there is clear evidence that by
1890 the width of the Road was akin to that today, and certainly by 1910 to
1920 when the Finance Act 1910 maps were compiled. This width at around 24
feet is substantially less than 66 feet. There is no evidence for a width of 66
feet post-Award. "Once "2 highway, always a highway” only applies to
highways, not to private roads. The Appeal is not about establishing the most
appropriate width for BOAT 21, but whether the Council should be directed to
make an order substituting the current 7.5 metres for 66 feet (or its metric
equivalent). It is accepted the Road became a highway but it cannot be said
when that was.

37. The relevance of the Dunlop ruling in terms of who could use a private carriage
road is the key factor - arguably the ‘matter rests on this. There were about
184 allottees under the Award. The population of the Parish of Crowle was
1,961. Not all the allottees lived in the Parish (as the Thorne Electoral Roll
1861 shows). The definition of user was such that the use was “exclusive”; one
had to be an owner or occupier, and the land owned or occupied had to be part
of an ancient inclosure or allotment. The Act specifies the owners and

- proprietors were entitled to rights of common. Having a right of common is not

:  the same as having ownership or occupancy. The owners of estates in Eastoft
were not entitled to rights on Crowle and Ealand Commons. Therefore, owners
and occupiers cannot embrace all inhabitants of the parish of Crowle of which
the township of Eastoft was a part. The wording is not synonymous with the
inhabitants at'large. If the Award had granted use of the private roads to the
inhabitants at large (and surely -it would have said so), then the proviso in
Dunlop (paragraph 33 above) would have been met. However, there is no
evidence of this: how can anything exclusive (i.e. the owners and occupiers) be

__inclusive (i.e. the inhabitants at large) when only a minority of the inhabitants

-~ of Crowle would at that time have owned or occupied land. These were
“occupation roads. Awards commonly used a generic definition to cover all those
for whom use of private roads was intended, generally those with the need to
access land.

38. The Appellant contends that private roads were highways. However, the Award
and its enabling legislation distinguish between public and private roads in
terms of maintenance and usage. They are clear, for example, “And we do
hereby order and direct that all the Public Roads by us hereby awarded shall
for ever hereafter be repaired in such the same manner as the other public
roads in the same Townships are now repaired”’®. Whereas, “And we do order
and direct that the several Private Roads by us set out and awarded shall from
time to time and at all times hereafter be supported and kept in repair by the
Constables for the time being of the respective Townships of Crowle and
Eastoft and paid for by the Owners and Occupiers of Lands included in the
Schedule hereunto annexed intituled A Schedule of Lands Liable to the repair of
Private Roads™!,

'® page 17 of the Crowle Inclosure Award 1823
1 page 25 of the Crowle Inclosure Award 1823
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43.

44,

45.

Books for evidence of this. After all, the width of the Road is more or less a
uniform 7.5 metres throughout its length. (Although it is more likely that the
width was already reduced before highway status was gained.)

The Council is not aware of the existence of an 1862 Inclosure Award
(paragraph 53 below) and does not believe such an award exists.

The Appellant relies.on the Railway Act 1848. However, this is suggestive of
status by reputation rather than conclusive and there is nothing within the Act
or the deposited plans indicative of width. The Appellants cannot possibly be
sure the fences set- out under the Award were still in situ. The Book of

Reference describes the Road as an occupation road and lists owners or

reputed owners. These were the Constables who would not be responsible for
highway maintenance, suggesting it was not a highway. There are other
anomalies e.g. occupation roads part owned by the Surveyor of Highways. The
term public occupation road existed in Thorne, but the Road was in Crowle and
it was maintained by Crowle, not Thorne.

There are strong indications that the present width was the same in 1890. The
OS County Series Map 1:2500 First Edition 1890 is indicative, especially

- when the areas it shows for the enclosures abutting the Road are compared

46.

with the allotted areas under the Award'®. The roads are representational so
cannot be measured accurately. However, a visual comparison of the Award
and OS maps suggests the difference between the awarded width and that
which can be measured is great — by 1890 there was no width of 66 feet, it
was about half that which had been intended. The allotments had enlarged
some time between 1823 and 1890, thus by the time it became a highway the
width had diminished. The 1890 width corresponds with that on the ground
today.

The 1824 OS map is a composite document embodying material from a

" succession of dates, based on a survey of 1819-22 but extensively revised prior
.. to publication. It cannot be relied on to show what physical features existed in

47.
48.

49,

1824 since it was added to throughout the 19* Century.
The 1906 OS name book is the earliest reference to the Road as public.

The 1910 Finance Act map leaves the Road uncoloured, suggesting it was
regarded then (some time between 1910 and 1920 when the Act was repealed)
as being public. But the coloured hereditament plots alongside are evidence for

. the by then enlarged (by comparison with the Award) enclosures belonging to

their owners rather than the highway having been encroached upon. Evidence
of a reduction in width from 1910 onwards is not relevant.

The evidence and caselaw do not favour the Road having been awarded as a
highway. The only evidence of its width comes from the Inclosure Award. If it
was not a highway in 1823, there is no subsequent evidence that proves a
width of 66 feet when it attained highway status, when its boundaries were
altered after the Award. '

% The Council provides calculations which shov& that all the awarded allotments had increased in size slightly by
1890,
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58.

59.

discovery of evidence which when considered with all other relevant evidence
available shows “any other particulars contained in the map and statement
require modification”.

In considering the evidence, my recommendation is reached on the balance of
probability. I make no comment in respect of the claimed encroachment of the
route as raised in submissions. Nor do I comment on the manner in which the
matter has been conducted by the parties.

A full copy of the Crowle Inclosure Award has been provided. For much of the
other evidence referred to by the parties, extracts of documents have been
produced.

Assessment of the evidence

60.

61.

The Crowle Inclosure Award was based on the 1801 General Inclosure Act
[9,33,39,40]. The Award set out the Road as a “Private Carriage Road” having
a width of 66 feet [33], to be “supported and kept in repair by the Constables”
[26,38]. I consider the issue here turns on the interpretation of the term
‘private carriage road’ and on the role of the Constables.

The preamble to the Award names the “"Owners and Proprietors” of the ancient

. lands to be inclosed, who were entitled to rights of common over the land to be

62.

inclosed. The Award further states that all the private roads set out and
awarded were for the “exclusive use of the Owners and Occupiers of ancient
inclosures and allotments” in the Parish of Crowle [37].

It is suggested that the inhabitants of Crowle had a pre-existing right to access
the common with vehicles as conferred by the 1811 Thorne Inclosure Award
[11]. An extract from the Thorne Award states that Crowle Moors were not to
be "inclosed. Therefore, it is asserted the Road was for the use of the
inhabitants of the parish, and thus the term ‘private carriage road’ in this case

_: meant for use by the public, a *private highway’ in effect.

63.

64.

This, it is claimed, is supported by the fact the Road was to be maintained by
the Constables who held a public office [17,26,41] and thus the Road must
have been public: the reference to private referring to maintenance rather than
status. Furthermore, it is argued the Road as set out by the Commissioners at
the specified width was to be fenced and those fences be kept in repair forever
(11,12, 27 ,42].

The Award does appear to distinguish between the use of public and private
roads, and states the maintenance of the former was to be in the same manner
as the other public roads in the Township, and of the latter by the Constables
[38]. It is not disputed by the parties that the Constables were public officials;
and they appear to have been charged with responsibilities for the private
roads; but funded by the owners and occupiers. However, it seems to me that
the issue turns rather on who was entitled to use the Road, and whether or not
they constituted the public, such that if that were so it could be concluded the
Road set out was awarded for public use, and thus its width determined as that
awarded in 1822. In my view, and having regard to the judgement in Dunlop,
the Award specifies those entitled to use the Road in such a way that suggests
use was restricted to a particular group of people, a point in favour of the

i1
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of a public highway by 1848 at which time its width was 66 feet as awarded,
and this width would have been available to the public. It follows that I
consider the provisions of Section 53(3)(c)(iii) have been met and an order
should be made.

Overall Conclusion

72. For the reasons given above, I conclude that North Lincolnshire Council was not
justified in their decision.

Recommendation

73. I recommend that the appeal should be allowed.
S M Doran

Inspector

13



